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IN THE 


United States Court of Appeals 

fob the District of Columbia 
April Term, 1942 


No. 8303. 


THE QUEEN CITY BREWING COMPANY, Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 


Petition to Review a Decision of the Board of Tax Appeals 
for the District of Columbia 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

This is a proceeding to review a decision of the Board of 
Tax Appeals for the District of Columbia, holding that pe¬ 
titioner is liable for taxes paid on tangible personal prop¬ 
erty for the fiscal years ending June 30,1938, June 30,1939, 
June 30,1940, and June 30,1941, and is not entitled to any 
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refund. The Board had jurisdiction under Section 47-2403 
of the District of Columbia Code, 1940 Edition. This Court 
has jurisdiction to review the decision of the Board, under 
Section 47-2404 of the District of Columbia Code, 1940 
Edition. 

The petition before the Board prayed for cancellation of 
the taxes assessed and for refund of the taxes paid (Appen¬ 
dix, p. 2). The Board decided against the petitioner (Ap¬ 
pendix, p. 35). 


OPINION OP THE BOARD. 

The opinion of the Board is set out in the Appendix be¬ 
ginning at page 10. 

STATEMENT OF CASE. 

Petitioner is a Maryland corporation engaged in the 
manufacture and sale of beer at Cumberland, Maryland 
(Appendix, p. 10). A distributor named Charles T. Smith, 
whose place of business was at 1911 New York Avenue, 
Northeast, Washington, D. C., sold petitioner’s beer in the 
District of Columbia. During the years here involved this 
distributor sent his trucks to Cumberland, bought beer 
there for cash or a few days credit, transported the beer in 
his own trucks to his plant in the District of Columbia, *nd 
thereafter sold the beer to retailers here. The business of 
the distributor was his own independent business. He was 
not under the control or direction of the petitioner (Ap¬ 
pendix, pp. 12, 19). The petitioner had no office, plant, 
warehouse or other place of business in the District of Co¬ 
lumbia. Petitioner had no vehicles in the District and had 
no interest in the vehicles or other property of the distribu¬ 
tor. No officers, directors or employees of petitioner have 
lived in the District and petitioner has not paid any person 
in the District of Columbia a salary, bonus or commission. 
No corporate meetings of any kind were ever held in the 
District of Columbia (Appendix, pp. 10,19). The petitioner 
was not, during the years involved, engaged in business in 
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the District of Columbia; and it made no saies of beer in 
the District (Appendix, p. 19). 

Beer was bought and paid for by the distributor at the 
petitioner’s plant in Cumberland in ^-barrel and ^-bar¬ 
rel metal containers and in wooden cases containing 24 bot¬ 
tles each (Appendix p. 14). The distributor, at the time of 
the delivery and sale of the beer to him at Cumberland, was 
required to and did leave deposits with petitioner to insure 
the return of the containers. The deposits were $6.00 for 
each ^-barrel, $4.00 for each Vi-barrel and 75 cents for 
each wooden case with 24 bottles (Appendix p. 15). Daily, 
or in the regular course of business, the distributor brought 
the containers filled with beer from Cumberland to the Dis¬ 
trict and returned them to Cumberland when emptied (Ap¬ 
pendix pp. 19, 20). The containers remained in the District 
only until their contents were used (Appendix p. 20). 

The name of petitioner is impressed and wroked into the 
metal containers and in the wooden cases (Appendix pp. 4, 
17). All the metal containers were purchased by petitioner 
in 1933 (Appendix p. 31). 

During the years 1939, 1940 and 1941 all of petitioner’s 
containers were reported on its tax returns in the State of 
Maryland and taxes were paid on them there (Appendix p. 
66 ). 

The Assessor of the District of Columbia valued the con¬ 
tainers in the exact amount required to be deposited by the 
distributor and assessed personal property taxes on that 
basis (Appendix pp. 15,16). The taxes levied for the years 
ending June 30, 1938, June 30, 1939, June 30, 1940, and 
June 30,1941, amounted to $974.90 including penalties (Ap¬ 
pendix pp. 9,10). Petitioner duly paid the taxes and penal¬ 
ties under protest and appealed to the Board of Tax Ap¬ 
peals. The Board held that the assessments were valid and 
that petitioner was not entitled to any refund (Appendix 
p. 35). 
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STATUTES INVOLVED. 

The principal statutory provisions involved are con¬ 
tained in the District of Columbia Code, 1940 Edition, and 
provide in part as follows: 

Section 47-1203 

“The assessor of the District of Columbia, or his suc¬ 
cessor in office, shall annually cause to be prepared a 
printed blank schedule of all tangible personal prop¬ 
erty and all general merchandise or stock in trade, 
owned or held in trust or otherwise, subject to taxation 
* # # , and of the classes of corporations and companies 
to be assessed, together with the rate of tax prescribed, 
to which shall be appended an affidavit in blank, set¬ 
ting forth that the foregoing presents a full and true 
statement of all such personal property, taxable cap¬ 
ital, or other basis of assessment, or either, as the case 
may be. When said schedule is ready for delivery, 
notice thereof shall be given by the assessor by adver¬ 
tisement for three successive secular days in one or 
more of the daily newspapers published in said Dis¬ 
trict, and a copy of said schedule shall be delivered to 
any citizen applying therefor at the office of the asses¬ 
sor. Every person, association, corporation, firm, or 
company, in said District liable to taxation hereunder, 
and every association, company, executor, administra¬ 
tor, guardian, or trustee holding personal property in 
trust liable to taxation hereunder, shall, within thirty 
days after the last publication of said advertisement, 
as aforesaid, fill out the property blanks in said sched¬ 
ule with a full and true statement, as in this section 
hereinbefore required, and make and sign an affidavit 
to the truth thereof, as aforesaid, before the assessor 
or one of the other members of the said board of per¬ 
sonal-tax appraisers (and the members of the said 
board are hereby authorized to administer such and all 
oaths in connection with their duties as assessor and 
appraisers without charge), or before any person au¬ 
thorized by law to administer oaths; and the address 
in the District of Columbia of the person, corporation, 
or company making affidavit shall in each case be given 
below his, its or their signature, and thereupon said 
board of personal tax appraisers, or any one of the 
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members thereof, shall assess said property at its fair 
cash value, and enter the same in the columns upon said 
blanks provided for that purpose, and the amount thus 
ascertained shall be entered upon the books for taxa¬ 
tion for each fiscal year * * V’ (Section 6, par. 1, 
Act of July 1, 1902; 32 Stats. 617.) 

Section 47-1206 

“That beginning July 1,1930, returns of all personal 
property other than automobiles shall be made in the 
month of July in the fiscal year in which the assessment 
is levied and the value of such property shall be made 
as of the first day of that month except that merchants 
shall continue to return their average stock in trade as 
provided in said act of 1902: Provided , That this sec¬ 
tion shall be effective during March, 1929.” (Act of 
February 18,1929; 45 Stats. 1227). 

Section 47-1207 

“On all tangible personal property, assessed at a 
fair cash value (over and above the exemptions pro¬ 
vided in this section) including vessels, ships, boats, 
tools, implements, horses, and other animals, wagons, 
and other vehicles, there shall be paid to the collector 
of taxes of the District of Columbia one and one-half 
per centum on the assessed value thereof.” (Section 
6, par. 2, Act of July 1,1902; 32 Stats. 618.) 

Section 47-501 

“For the purpose of defraying such expenses of the 
District of Columbia as Congress may from time to 
time appropriate for, there is hereby levied for each 
and every fiscal year, a tax at such rate on the real and 
personal property subject to taxation in the District 
as will, when added to the other taxes and revenues 
of the District, produce money enough to enable the 
District to pay promptly and in full all sums directed 
by Congress to be paid by the District, and for which 
appropriation has been duly made; * * # .” (Act of 
June 29, 1922; 42 Stats. 669.) 
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STATEMENT OF POINTS. 

1. Petitioner was not required by law to file a return of 
tangible personal property in the District of Columbia. 

2. The personal property of petitioner was not subject 
to taxation in the District of Columbia. 

3. The valuations approved by the Board of Tax Appeals 
are erroneous and are not supported by any evidence. 

SUMMARY OF ARGUMENT. 

The first question in this case is whether tangible per¬ 
sonal property belonging to a non-resident who does no 
business whatever in the District of Columbia, is or can be 
taxed to such owner in the District, if the property has been 
hired or borrowed temporarily by a resident of the District 
for purposes of his own business and is physically in the 
District on the tax day (July 1) in the possession and for 
the purposes of the hirer or borrower. 

The inquiry falls into two parts; First, whether the stat¬ 
ute of the District of Columbia imposes any tax upon peti¬ 
tioner under the circumstances above-outlined; and, Sec¬ 
ond, whether the property has, under the applicable rules 
of law', a tax situs in the District on the tax day, so as to be 
subject to taxation in the District. 

If the owner (petitioner here) were engaged in business 
in the District, or if the property were permanently located 
in the District, wholly different considerations might ap¬ 
ply. The key facts to the problem in this case, however, are 
that the owner was not engaged in business here, the prop¬ 
erty was here only temporarily and was in the possession 
and control of a hirer or borrower solely for his own busi¬ 
ness purposes. 

It is our argument on this point (1) that the District stat¬ 
ute does not tax this property, and (2) that the situs of 
tangible personal property is the situs of the owner, unless 
it has acquired a separate situs of its own by reason of 
either being employed in the owner’s business at a place 
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other than the owner’s domicile, or being permanently lo¬ 
cated at such other place. 

The second question in the case arises only if the first 
question as above-stated is decided adversely to our con¬ 
tentions. In such event, the question arises as to the value 
upon which the tax should be computed. The Assessor and 
the Board of Tax Appeals held the value to be the amount 
deposited by the distributor with petitioner to insure the 
safe return of the property to Cumberland. We contend 
that such is not the value, that there is no evidence what¬ 
ever to that effect, and that the “fair cash value” or the 
“full and true value” of the property is shown by uncon¬ 
tradicted evidence on the record. 

ARGUMENT. 

Petitioner was not Required to File a Return of Personal 
Property in the District of Columbia. 

The tax in question is levied upon tangible personal prop¬ 
erty “including vessels, ships, boats,” etc. (Sections 47- 
1202, 47-1207, District of Columbia Code, 1940 Edition). 
The basic provision in the statute is: “Every person, asso¬ 
ciation, corporation, firm, or company in said District liable 
to taxation” is required to file a return of tangible personal 
property and to show thereon “the address in the District 
of Columbia” (Section 47-1203, D. C. Code, 1940 Edition; 
third sentence). Clearly, a person or corporation not “in 
said District” is not required to file a return. A person 
might be “in said District” either actually or construc¬ 
tively. The petitioner was neither. It was not in the Dis¬ 
trict, either physically or in the sense that it was engaged in 
business here, or in any other sense. It maintains no office, 
plant, equipment, employees, or agents in the District. Such 
of its products as are eventually sold here, are the property 
of the distributor and are paid for by the distributor when 
he receives them at the plant in Cumberland, Maryland. 
The distributor transports the beer in his own vehicles op¬ 
erated by himself or by his own employees. The petitioner 
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does not sell beer or anything else in the District of Colum¬ 
bia at any time. The Board of Tax Appeals itself specifi¬ 
cally held that petitioner was not in any respect engaged in 
business in the District of Columbia during the years in 
question (Appendix p. 19). 

Thus, on this ground alone, the petitioner is not liable to 
tax on its containers, for, if it is not required to file a re¬ 
turn, it is not required to pay a tax. Congress, quite prop¬ 
erly, intended to exact returns from and to impose the tax 
on owners of tangible personal property who are “in the 
District,” whether such presence be actual or constructive. 
It was not intended that tangibles, temporarily present 
here, owned by persons or corporations who were not in 
the District of Columbia, either actually or by implication 
of law, should be reported or subject to the tax. This is 
clear when we consider the principles of law which had 
been laid down by the Courts before the enactment of the 
Act of July 1, 1902 (the basic taxing statute) and with 
which Congress must be deemed to have been familiar at 
the time of the enactment. 

Furthermore, there is no basis for the position of the 
Board that the Act of February 18,1929 (Section 47-1206), 
extended or changed the requirements of existing law as to 
the property to be returned (Appendix pp. 21, 22). That 
Act merely changed the tax date from January 1 to July 
1 of each year. It made no other change in existing law. 

The Board held that the Act of June 29, 1922 (Section 
47-501, D. C. Code, 1940 Edition) amended prior provisions 
and imposed a tax on all personal property “constitution¬ 
ally subject to taxation” in the District of Columbia (Ap¬ 
pendix pp. 22, 23). That Act directed the Commissioners 
of the District to fix annually the rate of taxation on real 
and personal property in order to insure sufficient revenue 
to meet municipal expenses. It is true that the Act ex¬ 
pressly levied taxes on “the real and personal property 
subject to taxation in the District,” but there is no indica¬ 
tion, either in the language of the statute or in its legislative 
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history, that Congress intended to broaden the character of 
the basic taxing statute, which is Section 47-1203 of the 
1940 Code. An examination of these basic levying provi¬ 
sions, contained in the Act of July 1,1902 (Section 47-1207, 
D. C. Code, 1940), shows clearly that the Act of June 29, 
1922, made no change in the tax basis. The 1902 Act im¬ 
posed the tax “on all tangible property, assessed at a fair 
cash value.” The 1922 Act, which was a part of an appro¬ 
priation act, imposed the tax on “the real and personal 
property subject to taxation in the District.” Presumably, 
on a fancied difference in the quoted language of the two 
Acts, the Board predicates its position that the 1922 Act 
was intended to and did encompass all movable and migra¬ 
tory property “constitutionally” taxable by the District. 
It should be noted that the effect of the Board’s holding is 
that the 1902 Act did not reach such property. 

Clearly the “levy” provided in the Act of June 29,1922, 
was upon property subject to taxation under then existing 
laws, that is the Act of July 1, 1902. (See 67th Cong., 2d 
Sess., H. Reps. 598, 935, 1129; S. Rep. 522). Both Acts 
have been construed by the Assessor as not permitting a 
tax on such property. 

The District Statute Does Not Tax Migratory Property of 

Non-Residents. 

The decisions relating to the taxation of migratory prop¬ 
erty owmed by foreign corporations have consistently held 
that a general tax statute is not a sufficient basis for a tax 
on such property. The statute must specifically and clearly 
impose the tax on such property moving in and out of the 
State and provide a method for its assessment. Congress 
has enacted no such law for the District of Columbia. 

In Marye v. B. <£ O. R. R. Co., 127 U. S. 117, the Virginia 
statute expressly imposed a tax on the “rolling stock of 
every railroad and canal company not exempt from taxa¬ 
tion by virture of its charter * * # .” The Court held that 
the statute did not authorize a tax on the migratory prop- 
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erty (railroad equipment) of a foreign corporation, al¬ 
though the State had the power to enact such a statute. 

The point was thoroughly considered in Tamble v. Pull¬ 
man Co., 207 Fed. 30. The District Court in that case, ad¬ 
hering to the rule laid down by the Supreme Court in the 
Marye case, said: 

“Upon the point that the tax upon the plaintiff’s 
cars is void unless the State of Tennessee has by an 
act of Legislature provided for their taxation, the pres¬ 
ent case is ruled by Marye v. Baltimore d Ohio R. R. 
Co., 127 U. S. 117, * # * in which it was held that a tax 
tax sought to be imposed and collected by the State 
of Virginia upon movable property, engines and cars, 
of a Maryland Corporation, could not be collected be¬ 
cause the State of Virginia had enacted no law ap¬ 
plicable to the taxation of such property * * 

This language was adopted by the Appellate Court. The 
statute involved in the Tumble case is described in the 
opinion of the lower court as follows: 

“The Tennessee taxing laws contemplate the ad 
valorem assessment of all personal property situated 
within the state on the 10th day of January of each 
year. (p. 31.) 

##*#«##•* 

An examination of the assessment acts under which 
the right to assess the plaintiff’s property is claimed, 
namely, Chapter 258 of the Act of 1903 and Chapter 602 
of the Acts of 1907, discloses no provision for the taxa¬ 
tion of property of this character. While these acts 
provide generally that all property shall be assessed 
for taxation except such as is excluded in certain 
specific exemptions the method of assessing the tax 
provided in these acts are only applicable, so far as per¬ 
sonal property is concerned, to property having an 
actual situs in a given county where it can be regularly 
assessed for taxation. There is no provision whatever 
in either of these acts fixing a situs for taxation upon 
movable and transitory property of non-residents, such 
as the cars in question not having an actual situs within 
any given county, or providing any method whatever 
for its assessment.” (p. 37.) 
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The Circuit Court of Appeals (6th) affirmed the decision of 
the lower court and said: 

“We are satisfied also that there was no Tennessee 
statute in existence contemplating or providing for any 
ad valorem assessment of these cars, and hence it fol¬ 
lows that the assessment -was without the authority of 
law and was wholly void.” 

See also Tennessee Coal, etc. v. Board, 80 F. (2d) 307; 
State v. Severance, 55 Mo. 378; Bain v. R. <& D. R. Co., 
105 N. C. 363, 11 S. E. 311; State v. Union Tank Line Co., 
94 Minn. 320,102 N. W. 721 and The P. B. & W. R.R. Co. v. 
Appeal Tax Court, 50 Md. 397. 

The cases heavily relied upon by the Board ( Union Ref. 
Transit Co. v. Kentucky, 199 U. S. 194 and Johnson Oil Re¬ 
fining Co. v. Oklahoma, 290 U. S. 158) and other similar 
cases may be readily distinguished; the particular statutes 
involved, unlike ours, specifically authorized the taxation 
of transitory or migratory personal property, and the prop¬ 
erty was employed in the business of the owner. The 
opinion in the Johnson case did not discuss the adequacy 
of the state statute; it being assumed that the statute was 
broad enough to apply to all personal property constitu¬ 
tionally taxable by the State. The Court held that a certain 
portion of the tank cars of the Company were taxable in 
Oklahoma, although the Company was domiciled in Illinois, 
on the basis of the habitual employment of the cars by the 
owner in the State of Oklahoma. From the opinion in Pull¬ 
man Co. v. Murray, 171 Okla. 450, 43 P. 2d, 428, it appears 
that the statute involved in the Johnson case specifically 
included rolling stock and provided a formula for deter¬ 
mining “the average number of cars properly taxable in 
Oklahoma on an ad valorem basis.” Section 12407, Okla¬ 
homa Statutes, 1931. 

In its opinion, the Board quoted extensively from the de¬ 
cision in the Union Ref. Transit Co. case, supra. That case 
has no application here. It involved the taxation by the 
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State of Kentucky, the domicile of the owner, of all the lat¬ 
ter’s refrigeration cars, including those outside the State. 
The case did not involve the taxation of property owned by 
a taxpayer domiciled in a foreign State. The statute 
specifically imposed a tax on the property of corporations 
organized in Kentucky whether such property was within 
or without the State. Thus, the question as to whether the 
statue imposed a tax on the migratory property of a foreign 
owner was not even discussed. The statements in the 
opinion, similar to those in the Johnson case, regarding the 
power of a state to tax migratory property of foreign 
owners, have no relation whatever to the scope of the par¬ 
ticular statute. 

All the other cases cited and relied on by the Board have 
equally fatal infirmities (App. p. 13). The first of these 
cases cited by the Board is Bacon v. Illinois, 227 U. S. 504. 
The scope of the statute was not involved; the only question 
was whether the State could tax grain owned by the tax¬ 
payer and stored in his elevator in the State. Obviously, 
the State had such power. Siinilarily, the case of General 
Oil Co. v. Crain, 209 U. S. 211, involved only the question 
of the power of the State of Tennessee to inspect and tax 
oil owned by the taxpayer and stored in its stationary tanks 
in Tennessee. Diamond Match Co. v. Ontonagon, 188 U. S. 
82, involved simply the constitutionality of a statute of 
Michigan which, in express terms, imposed a tax on logs 
in transit from within the State to points without the State. 
There was no question that the language of the statute ap¬ 
plied to the property. Brown v. Houston, 114 U. S. 622 and 
Pittsburg, etc., Coal Co. v. Bates, 156 U. S. 577, related to 
a tax on coal shipped by the owners into the State of 
Louisiana for sale and consumption. The scope of the 
statute was not in question. City Bank, etc. v. Schnader, 
293 U. S. 112, discussed later in this brief, involved merely 
the power of the State of Pennsylvania to impose an in¬ 
heritance tax (not a property tax) on paintings on exhibit 
for more than two years in that State. The provisions of 
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the statute were not discussed. Blodgett v. Silberman, 277 
U. S. 1, involved a transfer tax (not a property tax) on in¬ 
tangibles by the State of the decedent’s domicile. Like¬ 
wise, Curry v. McCanless, 307 U. S. 357, related to transfer 
taxes on intmgibles . While some of these cases are more 
fully discussed at a later point in this brief, it should be 
emphasized here that none involved the question as to 
whether the statute was broad enough to impose the tax. 

The tax statute involved in American Ref. Co. v. Hall, 174 
U. S. 70, demonstrates clearly the inadequacy of our tax 
statute and the complete absence of intention on the part of 
Congress to impose a District tax on migratory property. 
The Codorado statute involved in that case provided that: 

“Sec. 3804 * * * It shall be the duty of said board 
(the board of equalization) to asess all the property 
in this State owned, used or controlled by railway com¬ 
panies, telegraph, telephone and sleeping or palace car 
companies. 

“Sec. 3805. The president, vice president, general 
superintendent, auditor, tax agent or some other officer 
of such railway, sleeping, general or other palace car, 
or telegraph or telephone company, or corporation, 
owning, operating, controlling or having in its posses¬ 
sion in this State any property, shall furnish said board 
on or before the fifteenth day of March, in each year, 
a statement signed and sworn to by one of such officers, 
and showing in detail for the year ending on the thirty- 
first day of December preceding * * # . 

“5th. A full list of rolling stock belonging to or 
operated by such railway company, setting forth the 
number, class and value of all locomotives, passenger 
cars, sleeping cars or other palace cars, express cars, 
baggage cars, mail cars, box cars, cattle cars, coal cars, 
platform cars and all other kinds of cars owned or used 
by said company. The statement shall show the actual 
proportion of the rolling stock in use on the company’s 
road, all of which is necessary for the transportation 
of freight and passengers, and the operation of the 
road within the State during the year for which the 
statement is made. The said statement shall also show 
the actual proportion of rolling stock of said company 
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used upon leased lines and lines operated with others 
within the State, the mileage so leased and operated 
and the location thereof * * (Italics supplied.) 

Thus, as in the cases cited by the Board, there could be no 
question that the statutory authority existed to impose a 
tax on migratory property. Obviously, there is no such 
statutory authority in the District of Columbia. 

The opinion of Judge Sanford, later Associate Justice 
of the Supreme Court of the United States, in the Tamble 
case, supra, is clear and specific as to the statutory lan¬ 
guage required in order to impose such a tax. His opinion 
in that case was adopted in whole by the appellate court, 
which affirmed his decision. He said: 

“It is, however, clear that in order that a state may 
tax such changeable and movable property used by a 
foreign corporation within its borders it must by some 
appropriate legislation fix a taxable situs for such 
property and provide a method and basis for its as¬ 
sessment.” (Italics added). 

The Judge quoted the rule appearing in an annotation in 
56 Amer. Dec. at page 520, as follows: 

“This peculiar property, which has furnished the 
topic of so much discussion, is held to be situated, in 
the absence of a special statute, in the town where the 
principal office of the corporation is; that is, at the 
corporation’s residence. Without the help of a statute, 
it is incapable of acquiring a permanent locality or 
situs separated from the owner’s residence.” (Italics 
added). 

He said further: 

“The fact that such property is not embraced within 
the provisions of the general assessment law is indi¬ 
cated by the uniform construction given to similar as¬ 
sessment laws for many years, under which, prior to 
the present time, no effort has been made by the taxing 
officers to assess taxes on property of this character.” 


15 


Not only does Judge Sanford’s opinion establish the re¬ 
quirements of statutory language necessary to impose a 
tax on such property, but his reference to contemporary 
construction by the administrative officers is of special sig¬ 
nificance here. It is common knowledge that no tax has 
ever been imposed by District authorities on the migratory 
stock of railroads operated through the District, except 
property permanently used here, such as switch engines. 
Thus, the District tax officers have never construed the law 
to have the effect imputed to it by the Board. There is no 
law in the District of Columbia authorizing the imposition 
of tax on petitioner’s property. 

The So-Called “Rolling Stock” Cases are not Applicable. 

However, even if the statute may be said to provide suf¬ 
ficient authority for a tax on railroad cars and similar mi¬ 
gratory property, the cases dealing with such taxes are, 
for another reason, not applicable to petitioner’s property. 

The use of the beer containers by the distributor in the 
case at bar is in no way analogous to the use of Pullman 
cars or refrigerator or tank cars considered in the so-called 
‘‘rolling stock” cases. Pullman Car Co. v. Pennsylvania, 
141 U. S. 18; American Refrigerator Transit Co. v. Hall, 
174 U. S. 70; Union Refrigerator Transit Co. v. Lynch, 177 
TJ. S. 149; Union Refrigerator Transit Co. v. Kentucky, 
199 U. S. 194, and Johnson Oil Co. v. Oklahoma, 290 U. S. 
158. The tax levy in all of those cases was approved by the 
Court on the grounds that the tax was imposed on the prop¬ 
erty of persons doing business in the taxing state, and the 
property was used and employed by the owner in that 
business. 

The decisions in the cases referred to clearly show that 
the doing of business and the employment of the property 
in that business was the basis of the tax. In the Pullman 
case, the Court said (p. 19): 

“All these taxes were levied under successive stat¬ 
utes of Pennsylvania, imposing taxes on the capital 
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stock of corporations, incorporated by the laws of 
Pennsylvania, or of any other State, and doing busi¬ 
ness in Pennsylvania. * * (Italics added.) 

The Court referred to prior decisions which held that a 
State could not levy a tax for the privilege of doing inter¬ 
state business and said: 

“But in each of those cases the tax was not upon the 
property employed in the business.” (Italics added.) 

The facts showed that the cars were not rented or leased 
to anyone but were under the supervision of the Pullman 
Company’s agents who collected a separate fare from pas¬ 
sengers. 

The case of American Refrigerator Transit Co. v. Hall, 
supra, involved a property tax by the State of Colorado on 
cars owned by the taxpayer. The cars were leased by tax¬ 
payer to shippers for use in carrying perishable freigth. 
The State Constitution permitted a tax on real and per¬ 
sonal property of corporations in the State or “ doing busi¬ 
ness therein.” It was stipulated by the parties that a num¬ 
ber of cars were used in the course of the taxpayer’s busi¬ 
ness within the State. The Court upheld the tax on the 
ground that the taxpayer used and employed the cars in 
its business in Colorado, and said (p. 82): 

“It having been settled, as we have seen, that where 
a corporation of one State brings into another, to use 
and employ, a portion of its movable personal prop¬ 
erty, it is legitimate for the latter to impose upon such 
property, thus used and employed, its fair share of the 
burdens of taxation * * (Italics added). 

Union Refrigerator Transit Co. v. Lynch, supra, involved 
similar facts and was decided upon the same principle. The 
Constitution of the State of Utah provided for a tax on real 
and personal property of all persons or corporations “in 
this State, or doing business here.” The Court observed 
that the tax in the American Refrigerator case, supra, was 
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based upon the doing of business in the taxing State, and 
said (p. 154): 

“The complaint in this case * * * did show that the 
company was doing business in Utah in the year for 
which the tax in question was levied and that it was 
running its cars into and through the State, using, em¬ 
ploying and caring for them for profit * * V’ (Italics 
added). 

Union Refrigerator Transit Co. v. Kentucky, upon which 
the Board chiefly relies, involved the question whether the 
State of Kentucky, the domicile of the owner, could tax 
all its rolling stock, including that located in other states. 
The Court said that such tangible property — 

“* * * is taxable in the State where it is permanently 
located and employed * * 

Likewise, in the more recent case of Johnson Oil Co. v. 
Oklahoma, supra, also heavily relied upon by the Board, 
the State sought to tax the company’s tank cars. The com¬ 
pany maintained a refinery in the State as well as repair 
tracks, loading and storage tracks and each car bore in¬ 
structions, printed in large letters on the sides, to return 
when empty to the refinery in Oklahoma. The Oklahoma 
tax on a portion of the fleet of cars was upheld on the 
ground that the company was doing business in Oklahoma ;■ 
obviously, it was doing business there. The Court said: 

“Oklahoma was entitled to tax its proper share of 
the property employed in the course of business which 
these records disclose * # (Italics added). 

Clearly, the State tax involved in all these cases was ap¬ 
proved on the basis of the doing of business in the State 
by the taxpayer and the employment of the property by the 
taxpayer in that business. Such employment and use of 
the property in the business of the taxpayer gave the prop¬ 
erty a taxable situs in the State. Furthermore, an exami¬ 
nation of the opinions shows that the mere presence of the 
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cars in the State did not constitute “doing business.’’ Vari¬ 
ous activities of the companies, such as operation of refin¬ 
eries, repairing and maintenance of cars and collection of 
fares, by agents in the employ of the taxpayers, were car¬ 
ried on in the taxing States—activities which, of course, 
amounted to engaging in business. 

The situation with respect to the containers of peti¬ 
tioner is quite different. Petitioner is not engaged in the 
business of constructing, furnishing, repairing or main¬ 
taining containers for any purpose in the’ District of Co¬ 
lumbia. It is solely engaged in the business of manufac¬ 
turing and selling beer in the State of Maryland; it does 
not perform any business activity whatsoever in the Dis¬ 
trict of Columbia. The Board of Tax Appeals so held. The 
containers, while temporarily in the District, are not used 
in the business of petitioner for it transacts no business 
in the District. The contents of the containers belong to 
the distributor who is engaged, in the District of Columbia, 
in the business of selling the beer. The petitioner sells no 
beer or any other product in the District. The beer is 
sold and title passes to the distributor at the plant in Cum¬ 
berland, Maryland, where he makes payment and from 
which he transports the beer in his own vehicles to the 
District. 

Petitioner’s Property Eas Its Taxable Situs in the State of 
Maryland, Its Owner’s Domicile. 

We begin consideration of any problem relating to the 
situs of personal property with the ancient rule that such 
situs is the domicile of the owner. In 1852 the Court of 
Appals of Maryland said “The property assessed is per¬ 
sonal, and, of course, follows the situs of the owner.” 
(Chauvenet v. Commissioners of A. A. Co., 3 Md. 259, 264). 
Upon that elementary rule the courts fixed an exception, 
which was that when an owner taks property into a place 
other than his domicile and there uses and employs it in 
his business, the property is taxable in the place of its use. 
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The cases are legion. American Refrigerator Transit Co. 
v. 11 all, 174 U. S. 70, the cases therein cited, and the cases 
thereafter in which it is cited, are sufficient illustrations. 
Examination will show that in each of these many cases 
in which taxation was sustained under this rule, the prop¬ 
erty was employed in the owner’s business in the place of 
taxation. As a corollary to this rule, the courts held that 
where an owner is constantly engaged in business in a place 
and constantly employs a certain amount of property 
therein, he may be taxed on the property in the place on the 
tax day, even though he is constantly changing his property. 
Marge v. Baltimore and Ohio Railroad, 127 U. S. 117, and 
Union Refrigerator Transit Co. v. Kentucky , 199 U. S. 194, 
are illustrations. These and all similar cases are premised 
upon use in the owner’s business. 

The courts established another exception to the general 
rule, which was that property permanently located else¬ 
where than at the owner’s domicile might be taxed at the 
place of its location. Again the cases are legion, but Tram¬ 
mel v. Connor , 91 Ala. 398, 8 So. 495, and People v. Niles, 
35 Calif. 282, are adequate illustrations. In the former the 
Court said: “In order, however, to render the property 
liable to taxation, its situs must be permanent in its nature, 
through not so permanent as real estate; it must have no 
actual location elsewhere.” And in the latter case the 
Court said: “To authorize the taxing of personal property 
in any other county than that in which the owner resides, 
it must appear that the property is being to some extent 
kept or maintained in such county, and not there casually, 
or in transitu , or temporarily in the ordinary course of 
business or commerce.” 

The rules are summed up in many places, none better, 
we believe, than in Ruling Case Law, -where the statement 
is (Taxation, sec. 151): 

“As between the different states a corporation is 
considered a resident of the state in which it was in¬ 
corporated and is prima facie taxable upon its per- 
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sonal property in such state. * * * A state may tax 
the tangible personal property of a foreign corporation 
kept within its limits which is part of the general 
permanent body of property within its jurisdiction 
and is not merely in transit through the state or tem¬ 
porarily therein.” 

Cases cited to the foregoing include St. Louis v. Wig gin 
Ferry Co., 11 Wall. 423; Marge v. B. & 0. R. Co., 127 U. S. 
117; Pullman Palace Car Co. v. Pa., 141 U. S. 18. 

Without discussion we refer to Johnson Oil Co. v. Okla¬ 
homa, 290 U. S. 158, 162; City Bank v. Schnader, 293 U. S. 
112; Gromer v. Standard Dredging Co., 224 U. S. 362; Com¬ 
monwealth v. American Dredging Co., 122 Pa. St. 386; 
Delaware L. etc. R. R. v. Pennsylvania, 198 U. S. 341, as 
supporting our contentions. 

We contend that the well-established rules as to situs of 
tangible personal property are: Such property is prima 
facie taxable at the domicile of its owner. It may be taxed 
at another place if (a) the owner is engaged in business at 
such other place and uses the property in his business at 
that place, or (b) the property is more or less permanently 
located at such other place. Obviously the property in this 
case falls within neither of the two exceptions to the gen¬ 
eral rule. Its tax situs is in Maryland, the domicile of its 
owner. It did not acquire an independent situs of its own 
by being temporarily in the District of Columbia on the 
tax day in the hands of an independent person, upon hire 
or loan, for use in the separate business of such person. 

It is certain that the location in the District of Colum¬ 
bia of the containers in the case at bar is temporary. It 
is expressly understood, as evidenced by the deposit re¬ 
quired of the distributor, that the containers are to be re¬ 
turned to petitioner when empty. They are merely bor¬ 
rowed from petitioner for a brief period. They are present 
in the District only a few days, not as merchandise or com¬ 
modities for sale, but as a convenience for the distributor 
who resells their contents. Their permanent location and 


21 


tax situs is in Maryland, the domicile of the owner, the 
place where they are subject to tax and where the tax is 
actually levied and paid. The Johnson Oil Company case, 
supra, could have no clearer application—Maryland is the 
“State of origin * * * (the) permanent situs of the property 
notwithstanding its occasional excursions to” the District 
and other “foreign parts.” 

They are only temporarily out of the State of Maryland; 
they must be returned when they have fulfilled the pur¬ 
pose of their “excursions” into the District and elsewhere. 
When not in transit, they are kept at petitioner’s plant in 
Cumberland, where they are permanently located. 

Equally clearly these containers are not used in their 
owner’s business in the District of Columbia, for the simple 
reason that their owner carries on no business there. 

These containers are taxable only in the State of Mary¬ 
land, in which State the taxes on them have been paid. 

The Valuations Adopted by the Board are Erroneous. 

Petitioner insists that none of its containers is subject 
to tax in the District of Columbia. However, even if that 
were not true, the assessments placed on the containers 
are erroneous. Section 47-1202, District of Columbia Code, 
1940 Edition, requires that personal property be assessed 
“at not less than the full and true value thereof in lawful 
money.” Prior to the adoption of that section, such prop¬ 
erty was to be assessed at its “fair cash value.” Section 
47-1203. 

The Assessor simply adopted, as the assessed value for 
each year, the amount of deposit required of the distributor. 
That is the sole basis for the assessment levied by the As¬ 
sessor (App. pp. 15, 16). It has no foundation in fact or 
reason. 

The testimony, uncontradicted, shows that a wood case 
has no full and true value in money—no market value what¬ 
soever. The president of petitioner testified that since the 
name of the petitioner is embedded in the case, it would 
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cost more than the case is worth to prepare it for use by 
any other company (App. p. 46). The testimony shows, 
without refutation, that the full and true value of the bot¬ 
tles is not more than one cent each an)d that there is no 
general market for second-hand bottles (App. pp. 45, 46). 

Likewise, the evidence, uncontradicted, shows that the 
^-barrel and ^-barrel metal containers, all purchased in 
1933, have little, if any, market value. In 1941, petitioner 
on the open market, after solicitation, received an offer of 
$1.00 per barrel for the ^-barrel containers and no offer 
for the %-barrel containers (App. p. 47). The president 
of petitioner testified that in his opinion the market value 
of the 14-barrel container was not excess of $1.00 each and 
$.75 each for the %■-barrel container (App. pp. 47, 48). 
The name of the petitioner is impressed in the metal bar¬ 
rels—a condition which would undoubtedly require a pro¬ 
hibitive cost to change for use of another company (App. 
p. 47). Furthermore, the Bureau of Internal Revenue a 
number of years ago allowed depreciation of 10 per cent 
per year (App. pp. 47, 60, 61). 

The witness Blohme testified that the metal barrels have 
an average life of five years in use (App. p. 6S). This re¬ 
lates to use by petitioner, not by another company. When 
the cost required to remove petitioner’s name is consid¬ 
ered, it is clear that the market value is not in excess of that 
testified to by the president of petitioner. 

Respondent introduced quotations from manufacturers 
purporting to show the price of new metal containers dur¬ 
ing the years in question. It is not clear that the quota¬ 
tions refer to containers which are similar to those owned 
by petitioner. Furthermore, even if the containers were 
the same style and make, the evidence is wholly imma¬ 
terial. We are concerned here, not with the purchase price 
of new containers, but wfith the market value of containers 
which, in 1937, were four years old and which had an aver¬ 
age life, in use, of only five years. 
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Notwithstanding the uncontradicted evidence that the 
market value of the metal ^-barrels was not more than 
$1.00, of the %-barrel, 75 cents, and of the case with 24 
bottles, 24 cents, the Board upheld the value assessed by 
the District in the amount of the deposits required to be 
made by the distributor. The Board evidently adopted the 
erroneous theory that the “full and true” value prescribed 
by our law is the peculiar value of the property to the 
owner. This is clearly wrong. There is no question that 
the measure required by the law is the sum in money which 
the property would bring in a free sale between a willing 
buyer and purchaser—that is, the market value. The Su¬ 
preme Court has expressly defined the term “full and true 
value” as used in personal property tax statutes. The 
Board ignored the decision of the Supreme Court defining 
the term “full and true” value used in our statute, as well 
as petitioner’s uncontradicted evidence as to the value of 
the property. In Great Northern Ry. v. Weeks, 297 U. S. 
135, which involved the construction of a personal property 
tax statute of North Dakota, the Court said (p. 139): 

“The full and true value of the property is the 
amount that the owner would be entitled to receive as 
just compensation upon a taking of that property by 
the State or the JJnited States in the exertion of the 
power of eminent domain * * *. Olson v. U. S., 292 U. S. 
246, 254.” 

That value, said the Court in the Olson case, 

“* * * is the market value of the property at the 
time of the taking * * *. 

“In respect of each item of property that value may 
be deemed to be the sum which, considering all the cir¬ 
cumstances, could have been obtained for it; that is, 
the amount that in all probability would have been ar¬ 
rived at by fair negotiations between an owner willing 
to sell and a purchaser desiring to buy.” 
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“Fair cash value” has exactly the same meaning. In 
National Bank of Commerce v. New Bedford (1900) 175 
.Muss. 257, the court said: 

“* * * generally speaking, when a statute requires 
the ‘fair cash value’ of property on a certain day to 
be ascertained, * * # it refers to the actual judgment 
of the public as expressed in the price which some one 
will pay * # # . It means the highest price that a normal 
purchaser, not under peculiar compulsion, will pay at 
the time to get that thing.” 

See also Tremont, etc. v. Lowell, 271 Mass. 1, and Mass¬ 
achusetts General Ilospital v. Belmont, 233 Mass. 190. 

Thus, clearly, the measure of value prescribed in the Dis¬ 
trict statute, as applied to tangible personal property sub¬ 
ject to tax, is market value. The peculiar or special value 
to the owner is immaterial. The only evidence as to the 
market value of the property is petitioner’s uncontradicted 
evidence. The Board improperly ignored the only evi¬ 
dence as to market value. ( Franklin Lumber & Bower Co. 
v. Commissioner (C. C. A. 4) 50 F. (2d) 1059). 

CONCLUSION. 

In summary, petitioner submits that it was not required 
to file a return in the District of Columbia, that none of its 
property was subject to tax in the District, and that, if the 
property was subject to tax, the measure of its value is 
its market value as established by uncontradicted evidence. 

E. Barrett Prettyman, 

F. G. Awai,t, 

Raymond Sparks, 

822 Connecticut Avenue, 
Washington, D. C., 

Attorneys for Petitioner. 

Hewes, Prettyman, Awalt and Smiddy, 

Of Counsel. 
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1 Received and Filed Nov 17 1941 Board of Tax 
Appeals for the District of Columbia. 

Board of Tax Appeals for the District of Columbia 

Docket No. 502 

The Queen City Brewing Company, a Maryland Corpora¬ 
tion, Cumberland, Maryland, Petitioner , 

v. 

District of Columbia, Respondent. 

Petition 

The above named petitioner petitions for a cancellation 
of assessments of taxes against it and alleges as follows: 

1. The petitioner is a corporation organized and exist¬ 
ing under the laws of the State of Maryland, with its prin¬ 
cipal office at Cumberland, Maryland. 

2. The taxes in controversy are personal property taxes 
on tangible personal property for the fiscal years ending 
June 30, 1938, June 30, 1939, June 30, 1940, and June 30, 
1941, in the total amount, including penalties, of $974.90, 
all of which is in dispute, said taxes and penalties being as 
follows: 


Fiscal Year Tax Including 20% Pen- 1 Per Cent per 


Ending 

alty on Assessed Value Monthly Penalty 

Total 

June 30, 1938 

$118.34 

$52.66 

$171.00 

June 30, 1939 

291.48 

96.19 

387.67 

June 30, 1940 

163.72 

34.38 

198.10 

June 30, 1941 

200.12 

18.01 

218.13 

Totals 

$773.66 

$201.24 

$974.90 


3. The notice of assessment was dated September 30,1941, 
and the taxes and penalties were paid by the petitioner un¬ 
der protest in writing on September 23,1941, as will 
2 appear in the copy of the notice of assessment, hereto 
attached and made a part hereof as Exhibit “A”, 
and the letter of protest hereto attached and made a part 
hereof as Exhibit “B”. 
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4. The assessment of the taxes set forth in the aforesaid 
notice of assessment is based upon the following errors: 

(a) The petitioner was not resident or engaged in busi¬ 
ness in the District of Columbia at any time during the 
periods for which the taxes were assessed. 

(b) The tangibles upon which the assessments were based 
had no taxable situs in the District of Columbia on June 30 
or July 1, 1938, or June 30 or July 1, 1939, or June 30 or 
July 1,1940, or June 30 or July 1,1941, or at any other time, 
either before or after those dates. 

(c) The tangibles upon which the assessments were based 
were not at any time “in the District of Columbia” within 
the meaning of the statute involved and were not and are 
not subject to taxation in the District of Columbia. 

(d) The petitioner was not at any time, in any sense, 
“in the District of Columbia” and was not and is not liable 
for the taxes assessed. 

(e) The assessments were made without authority of law 
and are void. 

(f) The assessments are unconstitutional and violate the 
rights of petitioner under the Constitution of the United 
States. 

(g) The statute, under which the assessments purport to 
be made, is unconstitutional as applied to petitioner. 

5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

(a) Petitioner is a corporation organized and existing 
under the laws of the State of Maryland, is resident in that 
state, has both a statutory and business office in that state 
and transacts its business in that state. 

3 (b) During the years 1937 to 1941, inclusive, and 

during the period for which the assessments here 
involved were made, petitioner was not and it is not now, 
either “in the District of Columbia” or resident in the Dis¬ 
trict of Columbia. 

(c) During the years 1937 to 1941, inclusive, and during 
the period for which the assessments were made, petitioner 
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; 

was not, and it is not now, engaged in any business what¬ 
soever in the District of Columbia; and it did not then and 
does not now have any office plant or storage facilities 
within the District or hold any stockholders’, directors’ or 
committee meetings in the District of Columbia or declare 
or pay any dividends within the District of Columbia. 

(d) During the years 1937 to 1941, inclusive, and during 
the period for which the assessments were made, petitioner 
did not, and does not now, have any director, officer, agent 
or employee in the District of Columbia. 

(e) The tangible personal property upon which the as¬ 
sessments here involved were based had no taxable situs 
in the District of Columbia during the period for which the 
assessments were levied, or at any other time; but on the 
contrary, the property had its taxable situs in the State of 
Maryland in which state personal property taxes on the 
property were paid by petitioner. 

(f) The tangible personal property upon which the as¬ 
sessments were levied consisted of beer containers, that is, 
metal barrels, wooden cases and beer bottles, and petitioner 
is informed and believes that the assessments were based 
on the deposit value. 

The petitioner has never had an interest of any kind in 
the premises of the local distributor in the District of Co¬ 
lumbia. The premises are, and have been always, controlled 
and maintained by the distributor, an independent whole¬ 
sale distributor of beer, over whom petitioner neither had 
nor exercise any control whatsoever. Petitioner did 
4 not during the periods here involved and does not 
now deliver or transport, or cause to be transported, 
any of its beer or containers to the local distributor or to 
anyone else in the District of Columbia, and it never did 
and does not now maintain or operate an office, or agent, or 
employee or place of business in the District of Columbia 
or maintain, operate or use any storage facilities in the 
District. 
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The containers, upon which the assessments have been 
levied, were delivered, with their contents, to the distrib¬ 
utor at petitioner’s warehouse in Cumberland, Maryland, 
where title to the contents passed to the distributor. They 
were there loaded onto trucks owned and operated by the 
distributor and by that means transported to the latter’s 
place of business in the District of Columbia. In addition 
to paying the sale price of the beer, the distributor depos¬ 
ited with petitioner certain sums to insure the return of the 
empty containers to petitioner. These sums were $4.00 
for each % bbl. and $6.00 for each ^ bbl. metal container 
(barrels), and $.75 for each wooden case with the 24 bottles 
therein. The deposit of $.75 for each wooden case included 
$.48 for the 24 bottles and $.27 for the wooden case. 

The metal barrels, upon which the assessments were lev¬ 
ied, have all been in use by petitioner or its predecessor 
for over seven years and are thus near the end of their de¬ 
preciable life. Each barrel has the name of the petitioner 
worked into the metal in such fashion as to make it unfit for 
use by any other company. The fair cash value of each bar¬ 
rel does not now exceed $2.00. The life of a wooden case is 
extremely short, the average life being eight round trips. 
The value to petitioner of one of these wooden cases, in¬ 
cluding bottles, does not exceed $.75. As the name of the 
petitioner is painted on the cases, the fair cash value from 
the standpoint of a seller and buyer is only a few pennies, 
since the cases would have to be repainted by any 
5 purchaser. Obviously, the bottles are short lived and 
the percentage of breakage is high. Many times the 
empty bottles returned to the petitioner’s plant are of 
lighter weight glass than those purchased by petitioner for 
its particular use. Thus, the percentage of breakage is 
higher than it would be normally if the petitioner’s own 
bottles were returned to it. Most of the containers were 
and are second-hand property, the value of which is consid¬ 
erably lower than the deposit which petitioner received 
from the distributor. 
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on the deposit value. 
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sale distributor of beer, over whom petitioner neither had 
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The containers, upon which the assessments have been 
levied, were delivered, with their contents, to the distrib¬ 
utor at petitioner’s warehouse in Cumberland, Maryland, 
where title to the contents passed to the distributor. They 
were there loaded onto trucks owned and operated by the 
distributor and by that means transported to the latter’s 
place of business in the District of Columbia. In addition 
to paying the sale price of the beer, the distributor depos¬ 
ited with petitioner certain sums to insure the return of the 
empty containers to petitioner. These sums were $4.00 
for each r /\ bbl. and $6.00 for each % bbl. metal container 
(barrels), and $.75 for each wooden case with the 24 bottles 
therein. The deposit of $.75 for each wooden case included 
$.48 for the 24 bottles and $.27 for the wooden case. 

The metal barrels, upon which the assessments were lev¬ 
ied, have all been in use by petitioner or its predecessor 
for over seven years and are thus near the end of their de¬ 
preciable life. Each barrel has the name of the petitioner 
worked into the metal in such fashion as to make it unfit for 
use by any other company. The fair cash value of each bar¬ 
rel does not now exceed $2.00. The life of a wooden case is 
extremely short, the average life being eight round trips. 
The value to petitioner of one of these wooden cases, in¬ 
cluding bottles, does not exceed $.75. As the name of the 
petitioner is painted on the cases, the fair cash value from 
the standpoint of a seller and buyer is only a few pennies, 
since the cases would have to be repainted by any 
5 purchaser. Obviously, the bottles are short lived and 
the percentage of breakage is high. Many times the 
empty bottles returned to the petitioner’s plant are of 
lighter weight glass than those purchased by petitioner for 
its particular use. Thus, the percentage of breakage is 
higher than it would be normally if the petitioner’s own 
bottles were returned to it. Most of the containers were 
and are second-hand property, the value of which is consid¬ 
erably lower than the deposit which petitioner received 
from the distributor. 
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The containers and their contents were stored by the dis¬ 
tributor at his place of business and were distributed by 
him to his retail customers in the District. Thus, on a 
given date, some containers were on hand at his distributing 
point and others were in the hands of his customers at vari¬ 
ous places throughout the District. Petitioner, at no time, 
has or had any knowledge as to the location of its con¬ 
tainers; it knew only that certain containers had been re¬ 
ceived by the distributor. The empty containers were re¬ 
turned to petitioner by the distributor in his own trucks 
when they were dispatched to Cumberland for the purpose 
of transporting a new shipment back to his place of busi¬ 
ness. Petitioner did not and does not maintain or operate 
any transportation facilities between its plant in Cumber¬ 
land and the plant of the distributor in the District of Co¬ 
lumbia or any other point in the District of Columbia. 

(g) During the fiscal years here involved, all of the con¬ 
tainers upon which these assessments have been levied, were 
listed by the Company on its Maryland corporate tax re¬ 
turns, upon which are listed for taxation all the personal 
property of the Company. The Company paid to the State 
of Maryland taxes on these containers as taxable personal 
property. 

Wherefore, petitioner prays that this Board may hear the 
proceeding, and order the assessments cancelled and 
6 the refund of the amounts paid therefor, including 
penalties and interest. 

(Sgd.) E. BARRETT PRETTYMAN 
(Sgd.) F. G. AW ALT 
(Sgd.) RAYMOND SPARKS 
822 Connecticut Avenue 
Washington, D. C. 

Attorneys for Petitioner 

HEWES PRETTYMAN AWALT and SMIDDY 
of Counsel. 

State of Maryland 
County of Allegany , ss: 
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F. Brooke Whiting, being duly sworn, upon oath, says 
that he is the President of the petitioner and that he is duly 
authorized to verify the foregoing petition; that he has 
read the foregoing petition and is familiar with the state¬ 
ments contained therein and that the statements contained 
therein are true except those stated to be upon information 
and belief and those he believes to be true. 

(Sgd.) F. BROOKE WHITING 

Subscribed and sworn to before me this 15 day of Novem¬ 
ber, 1941. 

(Sgd.) ELIZABETH A. BERGERON 

Notary Public 

7 Exhibit A 

Government of the District of Columbia 
Office of the Assessor 

September 20,1941. 

Queen City Brewing Co., 

Cumberland, Md. 

Gentlemen: 

This is to advise you that the Board of Personal Tax Ap¬ 
praisers, acting under the advice of an opinion of the Cor¬ 
poration Counsel, has fixed your assessment on personal 
property, including the value of the average number of 
containers maintained by vour company in the District of 
Columbia, in the amounts shown on the enclosed bills for 
the fiscal years 1938,1939,1940, and 1941. 

Part of the opinion of the Corporation Counsel states 
as follows: 

“It having been settled, as we have seen, that where a 
corporation of one state brings into another, to use and em¬ 
ploy, a portion of its movable personal property, it is legit¬ 
imate for the latter ‘ (Assessor) ’ to impose upon such prop¬ 
erty, thus used and employed, its fair share of the burdens 
of taxation imposed upon similar property used in like way 
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by its own citizens, we think that such a tax may be prop¬ 
erly assessed and collected, in cases like the present, where 
the specific and individual items of property so used and 
employed were not continuously the same, but were con¬ 
stantly changing, according to the exigencies of the busi¬ 
ness, and that the tax may be fixed by an appraisement and 
valuation of the average amount of the property thus ha¬ 
bitually used and employed.” 

Should you desire to take an appeal from these assess¬ 
ments, you have that right, provided the tax is paid in full 
under protest in writing to the Collector of Taxes, D. C., 
and your petition filed with the Board of Tax Appeals for 
the District of Columbia in room 313 District Building, 
within 90 days from the date of these assessments. 

8 You are requested to file a personal tax return for 
the fiscal year 1942 to include the average number 

of containers maintained by your company in the District 
of Columbia during the period extending from July 1,1940, 
to June 30,1941. A blank is enclosed herewith. 

Very truly yours, 

(sgd.) L. L. CORNWELL, 

Clerk of the Board of Personal 
Tax Appraisers. 

CAR :P 1 

ENCLS. 

9 Exhibit B 

Cumberland, Maryland 
September 23, 1941 

Collector of Taxes for the District of Columbia 
District Building 

Washington, D. C. • . ' 

Dear Sir: 

There are enclosed herewith two checks from The Queen 
City Brewing Company in the amounts of $376.07 and 
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$598.83, or a total of $974.90, in payment of the following 


personal property taxes: 

Taxes 

Year Including Penalties 

1938 . $171.00 

1939 . 387.67 

1940 . 198.10 

1941 . 218.13 


Total.$974.90 


The Queen City Brewing Company makes these payments 
under protest on the ground that the taxes assessed and 
the penalties are illegal and void. 

Very truly yours, 

THE QUEEN CITY BREWING 
COMPANY, 

By: F. BROOKE WHITING, 
President 

Enclosures 

10 Received and Filed May 6 1942 Board of Tax Ap¬ 
peals for the District of Columbia 

Opinion No. 344 

Board of Tax Appeals for the District of Columbia 

Docket No. 502 

The Queen City Brewing Company, a Maryland Corpora¬ 
tion, Cumberland, Maryland, Petitioner , 

v. 

District of Columbia, Respondent. 

Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District of Colum¬ 
bia the sum of $974.90, as tangible personal property taxes 
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and interest penalties for the fiscal years ending June 30, 
1938, June 30, 1939, June 30, 1940, and June 30, 1941. The 
petitioner here seeks refund of such sum. It is alleged by 
the petitioner that such taxes and penalties were assessed in 
error, in that, the property upon which the tax was assessed 
had no taxable situs within the District of Columbia on the 
respective tax days. 

Findings of Fact 

The petitioner is a Maryland Corporation. It is engaged 
in the manufacture and sale of beer. During the taxable 
years here involved the petitioner had no office, plant, 
warehouse or other place of business in the District of Co¬ 
lumbia. During such period it operated no vehicles in the 
District. No officers, directors or employees have lived in 
the District. No corporate meetings of any kind were ever 
held in the District. 

Up to about the first of July, 1940, an employee of the 
petitioner, commonly known as a “contact man”, came to 
the District every three or four months to call upon the mer¬ 
chants and other persons selling the petitioner’s product in 
retail trade, to stimulate the sale of the petitioner’s 
11 product and to supply such service as would be con¬ 
ducive to the increase or maintenance of the sale of 
the petitioner’s product. Such employee took no orders for 
beer. 

The petitioner has not paid any person in the District of 
Columbia a salary, bonus or commission. 

During the taxable years here involved the petitioner dis¬ 
tributed its product to retailers in the District of Columbia 
bythe method following 

The President of the petitioner testified in its behalf as 
follows: 

Q. Now what products manufactured by the petitioner 
were sold in the District of Columbia during the period from 
January 1,1938, to the present time? A. Beer. 

Q. By whom was that beer sold during that period? A. 
Charles T. Smith. 
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Q. Now did Smith have a written contract with the peti¬ 
tioner ? A. He did not. 

Q. Does the Queen City Brewing Company ordinarily have 
a contract with the persons who handle their product? A. 
The Queen City Brewing Company has what it calls a fran¬ 
chise. This franchise Smith was not required to sign. It 
really is an application for a franchise and Smith was not 
required to sign it. He had been a representative of the 
corporation prior to the enactment of the prohibition law. 
We knew Mr. Smith very well and din’t require him to sign 
a franchise. 

Q. Did he operate in accordance with your franchise ar¬ 
rangement with your other distributors? A. Yes. 

Q. Have your got a blank copy of that franchise? A. Yes. 

Thereupon, there was introduced in evidence the blank 
following: 

THE QUEEN CITY BREWING COMPANY, INC. 

Cumberland, Maryland 
Application for Franchise 

The under signed hereby makes application for a fran¬ 
chise to sell “OLD GERMAN BEER” a product of the Ger¬ 
man Brewing Company of Cumberland, Md., and agrees to 
maintain such prices as the company may prescribe from 


time to time: 



Name. 

Town. 

_County.. 

. Address. 


State the County, Town, District or Political Sub-Divi¬ 
sion you desire to Cover, be definite and give details con¬ 
cerning the territory. 


12 What facilities have you for making deliveries? 
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What Cold Storage is available if you handle draught beer? 


What quantities would you purchase?. 

Carloads.Less Carloads.Truck Loads 

Are you on a railroad siding?.State Railroad. 

Name of Bank.Location. 

Will you pay cash ?. 

Would you accept sight draft shipment?. 

State fully your financial ability. 


References . 

What quantity of beer do you expect to handle?. 

Halves.Quarters. Cases. 

Will you agree to sell no other Beer but Old German?. 

Remarks: . 

Date . 

Note:—Draught Beer will not be shipped when adequate 
Cold Storage can not be provided. 

The witness continued: 

Q. How were the orders for beer transmitted by Smith to 
the Queen City Brewing Company? A. Ordinarily, Mr. 
Smith advises us at the beginning of the week what amount 
of beer he would need and then he would send his trucks 
from Washington to Cumberland to get the beer as he 
needed it. 

Q. How was the beer transported from Cumberland to the 
District of Columbia? A. In the trucks of Mr. Smith. 

Q. Did the Queen City have any interest in those trucks 
used by Mr. Smith? A. No, none whatever. 

Q. Did the Queen City have any interest in Mr. Smith’s 
place of business? A. None. 

Q. Or in his equipment or fixtures or in the employees? 
A. None. 

Q. Did the Queen City exercise any control over Mr. 
Smith. As I understand it Mr. Smith did not have any 
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signed contract? A. No he signed no application for fran¬ 
chise. 

Q. Did your other distributors in other places sign those 
forms? A. Yes. 

Q. You treated Mr. Smith as you would any other distrib¬ 
utor? A. Yes. 

Q. That contract makes reference to the price of beer. 
Did The Queen City tell Mr. Smith what price he should sell 
Queen City beer for? A. It did not. I might add, that it 
never told any distributor the price that he should charge 
for the beer. We exercise no control over the price. 

• *•*•••*•• 

Q. I will ask you the question that his Honor has sug¬ 
gested. What was the relationship between Smith and The 
Queen City Brewing Company? A. Mr. Smith was 
13 distributor in Washington. He bought the beer at 

our platform in Cumberland and hauled it to Wash¬ 
ington in his own trucks. He used his own discretion as to 
prices and amounts. That is, in effect, the whole situation. 
• •*#••••*• 

Q. Mr. Whiting, referring to your testimony regarding 

Mr. Smith, who was your distributor in Washington during 
these years. When did he become distributor in the District 
of Columbia? A. In 1933. 

Q. The time you first started selling beer in the District 
after repeal? A. Yes. 

Q. What negotiations did you have with him at that time ? 
A. Mr. Smith had represented our company in the District 
of Columbia prior to prohibition and we, of course, wanted 
a distributor in Washington and contacted Mr. Smith and 
asked him if he would become the distributor in the District. 

Q. Did he represent any other company selling beer— 
first, at -what price did this beer sell in the District? A. It 
is a ten cent bottle. 

Q. Is that true in other places? A. Yes, ten cents a bot¬ 
tle. In Virginia after that new tax went on it sold at fifteen 
cents, but prior to that it had been sold at ten cents. 
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Q. During the time Mr. Smith was the representative here 
did he sell any other ten cent beer? A. He handled only our 

beer. 

Q. And you had no other distributor in the District? A. 
No. 

Q. Did you ever have any conversation or understanding 
with Mr. Smith regarding his activity as your exclusive rep¬ 
resentative? A. We, of course, discussed 'with Mr. Smith 
the question as to whether or not he would become our dis¬ 
tributor and as I said before, we asked him to take on the 
job because he knew the District thoroughly and knew the 
beer business. He knew the business so well and he knew 
our company and he became our distributor. 

Q. Did you say that there was an understanding at that 
time that he would represent no other company? A. I doubt 
that that question was ever raised. We knew that he had 
done very well with our beer prior to prohibition. 

Q. Did he represent your company exclusively at that 
time? A. He did. 

Q. I understood you to testify that the franchise here has 
been sold. A. Yes, that is correct. Mr. Smith was old and 
sick and he made arrangements with a man by the name of 
Gardiner to buy him out and Mr. Gardiner bought his place 
of business and his trucks. 

14 Q. Did Mr. Gardiner sign the application for fran¬ 
chise? A. No, he didn’t. 

Q. Did Mr. Smith consult with you before selling to Mr. 
Gardiner? A. Yes, he did ask us if we thought that would 
be all right and we told him that was a question for him— 
that if he was satisfied with Mr. Gardiner we would have no 
objection. 

The Board adopts the facts shown in the foregoing testi¬ 
mony and so finds. 

The beer produced by the petitioner is distributed in the 
containers following: Y> barrel, Y\ barrel and a wood case 
containing 24 glass bottles. When the beer is delivered at 
Cumberland, Maryland, to the distributor or franchisee a 
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deposit to insure the return of the containers is exacted by 
the petitioner as follows: $6.00 for each % barrel, $4.00 for 
each *4 barrel and 75 cents for each wood case and 24 bottles. 

The District of Columbia distributor or franchisee brought 
the containers into the District with the consent of the peti¬ 
tioner and with the knowledge of the petitioner that such 
was necessary for the distribution and sale of the beer pro¬ 
duced by the petitioner. Such containers when emptied were 
returned to the brewery of the petitioner in Cumberland. 
The petitioner concedes as a fact that the containers at all 
times remain the property of the petitioner. The respon¬ 
dent admits the same fact. 

On the tax days of the taxable years here involved, con¬ 
tainers belonging to the petitioner were physically present 
in the District of Columbia as follows: 



Taxable year 

y 2 

% 

Wood Cases. 

Tax day 

ending 

barrels barrels 

24 bottles 

July 1,1937 

June 30,1938 

402 

113 

14,690 

July 1,1938 

June 30,1939 

311 

130 

7,214 

July 1,1939 

June 30,1940 

218 

112 

10,366 

Julv 1,1940 

June 30,1941 

614 

289 

8,910 


There is nothing in the record to show, nor is it contended 
by either party that the number of containers physically in 
the District on the respective tax days was greater or less 
than the number of containers actually in the District dur¬ 
ing the other days of the respective taxable years, and the 
Board finds as a fact that the number of containers in 
15 the District stated above represents a fair daily av¬ 
erage of the number actually in the District during 
each of the taxable years, respectively. 

The petitioner did not, during the month of July of any 
of the taxable years involved, file with the Assessor a re¬ 
turn of tangible personal property for the purpose of taxa¬ 
tion. 

The Assessor valued the containers actually in the Dis¬ 
trict of Columbia on the tax days involved as follows: % 


16 


barrels at $6.00 each, *4 barrels at $4.00 each, and wood 
cases, containing 24 glass bottles, at 75 cents each. There¬ 
upon the Assessor assessed the petitioner a tangible per¬ 
sonal property tax for each of the taxable years involved, 
adding thereto a penalty of 20 percent for failure to file a 
return of personal property and an interest penalty of 1 per 
cent per month for delay in payment of the taxes as follows: 

Taxable Year Tax Including 20% 1% per month 


Ending 

Penalty on Value 

Penaltv 

•> 

Total 

June 30,1938 

$118.34 

$52.66 

$171.00 

June 30,1939 

$291.48 

$96.19 

387.67 

June 30,1940 

$163.72 

$34.38 

198.10 

June 30,1941 

$200.12 

$18.01 

218.13 

Total Taxes, Penalties and Interest: 

$974.90 


The notice of assessment was dated September 20, 1941. 
On September 23,1941, the petitioner paid such assessment 
under protest in writing. This proceeding was filed Novem¬ 
ber 17,1941. 

The petitioner does not question the propriety or compu¬ 
tation of the penalties and interest, if the taxes are valid. 

The V> and V 4 barrels used by the petitioner as containers 
for the distribution of beer are constructed of steel, with 
rolling hoops spaced 9 inches apart (known as “9" 
Hoops”). Some are insulated and some are uninsulated. In 
1933, upon the resumption by it of the manufacture and sale 
of beer, the petitioner purchased new 3200 */> barrels and 
1500 *4 barrels. The barrels then cost the petitioner 
$6.35 each, and the Vi barrels $5.15 each. No steel barrels 
have beeen purchased or acquired by the petitioner since 
1933. 

16 The petitioner did not put all of the steel barrels in 
use when purchased. Approximately not more than 
1000 Y> barrels and 200 % barrels were in use at any one 
time. The unused barrels were kept in storage, and as a 
barrel became unfit for use it was discarded and a new bar- 
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rel was substituted in its place, so that at all times a number 
of barrels in use were new. What proportion of barrels in 
use were new is not shown by the testimony. On December 
31,1940, of the barrels purchased in 1933, the petitioner had 
remaining on hand available for use 2276 y> barrels and 733 
y 4 barrels. What proportion of such residue was new is not 
disclosed by the testimony. 

The petitioner purchased the steel containers from the 
Pressed Steel Tank Company of Milwaukee, Wisconsin. 
The prices F.O.B. Milwaukee, that is to say less freight to 
destination of shipment, quoted by that company for con¬ 
tainers of the kind used by the petitioner were on the tax 
days here involved the following: 


Y 2 Barrels Barrels 

Insulated Uninsulated Insulated Uninsulated 


Tax Day 

Model 564 

9" Hoops 

Model 564 

9" Hoops 

July 1, 1937 

$7.50 

$5.75 

$5.90 

$4.50 

Julv 1, 1938 

8.15 

6.20 

5.90 

4.85 

July 1, 1939 

8.15 

6.20 

5.90 

4.85 

July 1, 1940 

8.15 

6.20 

5.90 

4.85 


The prices quoted by other manufacturers of steel barrels 
are higher than those quoted by the Pressed Steel Tank 
Company, but the testimony does not disclose to what extent 
the products of such other company are similar or dissim¬ 
ilar to the barrels used by the petitioner. 

The wood cases in w’hich are transported 24 bottles of beer 
cost the petitioner new 52 cents. The 24 bottles cost 48 
cents, or a total of $1.00. 

The wood case is stamped or burned with the name and 
trade device of the petitioner in such a manner that to ob¬ 
literate such name and device would destroy or at least 
greatly reduce the usuability of the wood case. Such wood 
case is of no practical commercial use to any producer or 
dispenser of beer except the petitioner. The wood cases are 
subject to rapid deterioration because of necessary rough 
usuage. As such case becomes unusable new cases are pur- 
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chased by the petitioner to replace the discarded case, 
17 so that at all times approximately half of the cases 
are practically new. 

The bottles actually in use and in the District of Columbia 
on the tax days involved were not deteriorated. Only per¬ 
fect bottles were used. As soon as a bottle was broken, or 
even chipped, it was discarded. The name or trade device 
of the petitioner was not blown into the bottles. Such name 
or device appeared on paper labels glued to the bottles. 

The President of the petitioner, as a witness in its behalf, 
testified at the hearing in this proceeding as follows: 

Q. Now Mr. Whiting, the Queen City Brewing Company 
makes a return on tangible personal property for taxation 
purposes to the State of Maryland, does it not! A. Yes. 

Q. And did for 1938! A. It did. 

Q. In its returns for such tax purposes did it list all their 
containers and bottles and cases, including those that hap¬ 
pened to be in the District of Columbia on June 30, of those 
respective years! A. It did. 

Q. In 1938 was the tax assessed on all containers by the 
State of Maryland—was the tax assessed on the item of con¬ 
tainers by the State of Maryland ! A. It was not. The 
report to the State Tax Commission of Maryland gave an 
item of containers but fixed no value and there was no as¬ 
sessment made for the containers in 1938. In 1939 and 
1940 the total value of containers for assessment purposes 
was fixed by the State Tax Commission of Maryland at 
$ 20 , 000 . 

Q. How about 1941! A. The same amount. 

The Board adopts such testimony as true and so finds. 

After considering all of the evidence relating to the value 
of the steel containers, wood cases and bottles, the Board is 
unable to find as a fact that the valuation of such property 
made by the Assessor upon which the assailed taxes were 
based, was arbitrary or capricious, or even excessive. 
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Opinion 

The taxes here involved are personal property taxes as¬ 
sessed against tangible personal property owned by the pe¬ 
titioner and admittedly located in the District of Columbia 
on tax days of the taxable years ending June 30,1938, June 
30,1939, June 30,1940, and June 30,1941. 

The petitioner assails the taxes on two grounds, namely, 

(a) that the property upon which the tax was assessed 
18 had no taxable situs in the District of Columbia, and 

(b) that the valuation of the property made by the 
Assessor for the purpose of assessment was excessive. If 
the first ground is valid, the Board need not concern itself 
with the second. 

The petitioner during the taxable years here involved, 
had no office, plant, warehouse or other place of business in 
the District of Columbia. It made no sales of beer in the 
District. None of its officers, directors, or employees, ex¬ 
cept one employee who occasionally came to the District to 
stimulate the sale of the petitioner’s product, were in the 
District during the taxable years. The fact that an em¬ 
ployee occasionally visited the District for the purposes 
stated did not, in the opinion of the Board, amount to doing 
business in the District, and the Board holds that during the 
taxable years in question the petitioner was not engaged in 
business in the District. The liability of the petitioner must, 
therefore, be considered in the light of such holding. 

The petitioner owned and operated a brewery in Cumber¬ 
land, Maryland. It there sold to its District of Columbia 
distributor or franchisee, in the regular course of business, 
beer for distribution to retailers and others in the District 
of Columbia. The beer was dispensed in containers, steel 
and glass. While the beer belonged to the distributor or 
franchisee, the petitioner retained ownership of the contain¬ 
ers, and exacted a deposit to insure their return. Such ar¬ 
rangement began in 1933, and has continued to the present 
time. Daily, or in the regular course of business, the dis¬ 
tributor or franchisee brought the containers filled with beer 
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into the District and returned them to Cumberland when 
emptied, so that at all times there were actually in the Dis¬ 
trict a number of containers belonging to the petitioner. 
The taxes here assailed were assessed against those contain¬ 
ers that were in the District on the respective tax days. 
Nothing in the record indicates that the number of contain¬ 
ers then in the District was greater than those in the Dis¬ 
trict on any other day. Just how long the containers re¬ 
mained in the District is not disclosed, but they remained 
long enough for their respective contents to be used. 
19 The containers were brought into the District with 
the knowledge and consent of the petitioner, and in 
the furtherance of its business. In fact, its business, so far 
as the District was concerned, that is to say, the distribution 
of beer by and through the franchisee, could not have been 
carried on without the actual presence of the containers in 
the District of Columbia. 

Simply stated, the petitioner’s contention is that it is not 
liable for the taxes involved because it was not doing busi¬ 
ness, nor was it “in said District” during the taxable years 
here under consideration. 

Among other things the petitioner relies upon Section 47- 
1203, District of Columbia Code, 1940 Edition, (particu¬ 
larly the portion emphasized) which reads as follows: 

1 ‘ The assessor of the District of Columbia, or his succes¬ 
sor in office, shall annually cause to be prepared a printed 
blank schedule of all tangible personal property and all gen¬ 
eral merchandise or stock in trade, owned or held in trust or 
otherwise, subject to taxation ..., and of the classes of cor¬ 
porations and companies to be assessed, together with the 
rate of tax prescribed, to which shall be appended an affi¬ 
davit in blank, setting forth that the foregoing presents a 
full and true statement of all such personal property, tax¬ 
able capital, or other basis of assessment, or either, as the 
case may be. When said schedule is ready for delivery, no¬ 
tice thereof shall be given by the assessor by advertisement 
for three successive secular days in one or more of the daily 
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newspapers published in said District, and a copy of said 
schedule shall be delivered to any citizen applying therefor 
at the office of the assessor. Every person, association, cor¬ 
poration, firm, or company in said District liable to taxation 
hereunder, and every association, company, executor, ad¬ 
ministrator, guardian, or trustee holding personal property 
in trust liable to taxation hereunder, shall, within thirty 
days after the last publication of said advertisement, as 
aforesaid, fill out the proper bla/nks in said schedule with a 
full and true statement, as in this section hereinbefore re¬ 
quired, and make and sign an affidavit to the truth thereof, 
as aforesaid, before the assessor or one of the other mem¬ 
bers of the said board or personal-tax appraisers (and the 
members of the said board are hereby authorized to admin¬ 
ister such and all oaths in connection with their duties as 
assessor and appraisers without charge), or before any per¬ 
son authorized by law to administer oaths; and the address 
in the District of Columbia of the person, corporation, or 
company making affidavit shall in each case be given below 
his, its or their signature, and thereupon said board of per¬ 
sonal-tax appraisers, or any one of the members thereof, 
shall assess said property at its fair cash value, and enter 
the same in the columns upon said blanks provided for that 
purpose, and the amount thus ascertained shall be entered 
upon the books for taxation for each fiscal year....” (Sec¬ 
tion 6, par. 1, Act of July 1,1902) 

20 The section above quoted is not, however, the levy¬ 
ing section. Moreover it has been amended mate¬ 
rially. It was first amended by Section 6 of the Act of July 
3,1926, which reads: 

“That the returns of all personal property provided for 
in section 6 of the said Act of July 1,1902, shall be made 
during the month of March in the fiscal year preceding the 
one under which the assessment is to be levied, and, except 
as otherwise provided by law, the value of the tangible and 
intangible property shall be taken as of January 1 for a 
basis of assessment for the next fiscal year.” (Act of July 
3,1926) 
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It will be noted that the amendment is tied into Section 6 
of the Act of July 1, 1902, which is Section 47-1203 of the 
current Code, and upon which the petitioner relies. The 
language used is significant, because when the law was next 
amended it was all inclusive, and without the limitations of 
the prior statutes. The second amendment is found in Sec¬ 
tion 6 of the Act of February 18, 1929, which is in the lan¬ 
guage following: 

“That beginning July 1, 1930, returns of all personal 
property other than automobiles shall be made in the month 
of July in the fiscal year in which the assessment is levied 
and the value of such property shall be made as of the first 
day of that month except that merchants shall continue to 
return their average stock in trade as provided in said act 
of 1902: Provided, That this section shall be effective dur¬ 
ing March, 1929.” (Act of February 18,1929) 

It is the Board’s opinion that Section 6 of the Act of Feb¬ 
ruary 18, 1929 requires returns of all tangible personal 
property subject to taxation in the District of Columbia. It 
should be observed at this point, however, that the matter 
of the obligation of the petitioner to file returns of its per¬ 
sonal property actually in the District of Columbia during 
the month of July of the taxable years involved, as distin¬ 
guished from the question of tax liability, is not before the 
Board. If it were the Board would be compelled to hold 
adversely to the petitioner. Apparently the petitioner rec¬ 
ognizes its obligation to file returns of its property actually 
in the District, since it does not question, apart from its 
main contention as to tax liability, the propriety of the 20 
per cent penalty for failure to file the returns within the 
time prescribed by law. 

21 The levying section of the 1940 Code is 47-501, 
which provides as follows : 

“For the purpose of defraying such expenses of the Dis¬ 
trict of Columbia as Congress may from time to time ap¬ 
propriate for, there is hereby levied for each and every 
fiscal year, a tax at such rate on the real and personal prop- 
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erty subject to taxation in the District as will, when added 
to the other taxes and revenues of the District, produce 
money enough to enable the District to pay promptly and 
in full all sums directed by Congress to be paid by the Dis¬ 
trict, and for which appropriation has been duly made; 
_” (Act of June 29, 1922) 

It is the Board’s view that Section 47-501 authorizes the 
taxation by the District of any tangible personal property 
which constitutionally may be said to be subject to taxation 
by the District of Columbia. That leads to the inquiry as 
to whether or not there is any constitutional limitation to 
the taxing power of the District in respect of beer con¬ 
tainers belonging to the petitioner, and found in the Dis¬ 
trict of Columbia on the tax days here involved. 

As stated above, the petitioner denies the validity of the 
taxes assessed against it for the reason that it was not doing 
business in the District of Columbia. Moreover, the peti¬ 
tioner says that the containers have no taxable situs in the 
District because their presence in the District was not 
“permanent” but transient and temporary”. 

The Board cannot agree with the contention of the peti¬ 
tioner. The personal property which is the subject of this 
proceeding was brought into the District of Columbia with 
the knowledge and consent of the petitioner. While 
22 it is true that the actual sale of beer in the District 
was the business of the distributor or franchisee, it 
must not be overlooked that, unless the beer was sold in 
the District, it would not have been purchased by the dis¬ 
tributor or franchisee, and to that extent, and necessarily 
so, the presence of the beer containers in the District was 
to advance and promote the business of the petitioner. The 
property was not casually or temporarily in the District. 
True as to certain pieces of the property, some were in the 
District a few days at a time. On the other hand, some of 
the containers remained for a substantial period of time. 
This was particularly true of cases of beer sold to con¬ 
sumers who retained the wood cases and glass bottles until 
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the beer contained therein was consumed. That is a matter 
of common knowledge of which the Board must take notice. 
At all times there was present in the District a large num¬ 
ber of containers belonging to the petitioner, and the fact 
that they were continually passing in and out of the District 
is, in the opinion of the Board, and in light of the facts 
in this proceeding, immaterial. During the time the prop¬ 
erty of the petitioner was in the District of Columbia it was 
under fire and police protection, and if return to its posses¬ 
sion of any of its property had been withheld by a con¬ 
sumer or dispenser of beer, the courts of the District only 
would and could have afforde4 it the appropriate remedy. 
Under such a state of facts the property of the petitioner, 
physically present in the District on the respective tax days, 
constitutionally had a taxable situs in the District, and was 
“subject to taxation in the District’’; and the taxes as¬ 
sessed thereon were valid. Bacon v. Illinois, 227 U. S. 504; 
General Oil Co. v. Crain, 209 U. S. 211; Diamond Match Co. 
v. Ontonagon, 188 U. S. 82; Brown v. Huston, 114 U. S. 622; 
Pittsburgh & Southern Coal Co. v. Bates, 156 U. S. 577; 
City Bank Farmer’s Trust Co. v. Schnader, 293 U. S. 112; 
Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194; 
Frick v. Pennsylvania, 268 U. S. 473; Johnson Oil Refining 
Co. v. Oklahoma, 290 U. S. 158; Blodgett v. SUberman, 277 
U. S. 1; Curry v. McCandless, 307 U. S. 357. 

The most important of the cases cited above is Union Re¬ 
frigerator Transit Co. v. Kentucky. It is regarded as the 
leading case on the subject of taxation of tangible 
23 personal property. When it is considered that dur¬ 
ing the taxable years involved a substantial amount 
of the petitioner’s property was always located and em¬ 
ployed in the District of Columbia (subject of course to a 
rapid “turnover”, due to the peculiar nature of the peti¬ 
tioner’s and its franchisee’s business) there becomes per¬ 
tinent to the solution of the question here present, that 
portion of the decision in that case which follows: 

“The arguments in favor of the taxation of intangible 
property at the domicil of the owner have no application 
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to tangible property. The fact that such property is visi¬ 
ble, easily found and difficult to conceal, and the tax readily 
collectible, is so cogent an argument for its taxation at its 
situs, that of late there is a general consensus of opinion 
that it is taxable in the State where it is permanently located 
and employed and where it receives its entire protection, 
irrespective of the domicil of the owner. We have, our¬ 
selves, held in a number of cases that such property per¬ 
manently located in a State other than that of its owner 
is taxable there. Brown v. Houston, 114 U. S. 622; Coe v. 
Errol, 116 U. S. 517; Pullman’s Car Co. v. Massachusetts, 
125 U. S. 530; Railroad Company v. Peniston, 18 Wall. 5; 
American Refrigerator Transit Company v. Hall, 174 U. S. 
70; Pittsburg Coal Company v. Bates, 156 U. S. 577; Old 
Dominion Steamship Company v. Virginia, 198 U. S. 299. 
We have also held that, if a corporation be engaged in run¬ 
ning railroad cars into, through and out of the State, and 
having at all times a large number of cars within the State, 
it may be taxed by taking as the basis of assessment such 
proportion of its capital stock as the number of miles of 
railroad over which its cars arc run within the States bears 
to the w T hole number of miles in all States over which its 
cars are run. Pullman’s Car Co. v. Pennsylvania, 141 
U. S. 18. 

There are doubtless cases in the state reports announcing 
the principle that the ancient maxim of mobilia sequuntur 
personam still applies to personal property, and that it may 
be taxed at the domicil of the owner, but upon examination 
they all or nearly all relate to intangible property, such as 
stocks, bonds, notes and other choses in action. We are 
cited to none applying this rule to tangible property, and 
after a careful examination have not been able to find any 
w’herein the question is squarely presented, unless it be that 
of Wheaton v. Mickel, 63 N. J. Law, 525, where a resident 
of New Jersey was taxed for certain coastwise and seagoing 
vessels located in Pennsylvania. It did not appear, how¬ 
ever, that they were permanently located there. The case 
turned upon the construction of a state statute, and the 
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question of constitutionality was not raised. If there are 
any other cases holding that the maxim applies to tangible 
personal property, they are wholly exceptional, and were 
decided at a time when personal property was compara¬ 
tively of small amount, and consisted principally of stocks 
in trade, horses, cattle and vessels engaged in navigation. 
But in view of the enormous increase of such property since 
the introduction of railways and the growth of manufac¬ 
tures, the tendency has been in recent years to treat it as 
having a situs of its own for the purpose of taxation, 
24 and correlatively to exempt at the domicil of its 
owner. The cases in the state reports upon this sub¬ 
ject usually turn upon the construction of local statutes 
granting or withholding the right to tax extra-territorial 
property., and do not involve the constitutional principle 
here invoked. Many of them, such, for instance, as Blood 
v. Sayre, 17 Vermont 609; Preston v. Boston, 12 Pickering, 
7; Pease v. Whitney, 8 Massachusetts, 93; Gray v. Kettl, 
12 Massachusetts, 161, turn upon the taxability of property 
where the owner is located in one, and the property in an¬ 
other, of two jurisdictions within the same State, some¬ 
times even involving double taxation, and are not in point 
here. , ’ 

It is strongly contended by the petitioner that the fact 
that the petitioner is not engaged in business in the Dis¬ 
trict, in that it does not sell beer to the dispensers and con¬ 
sumers therein, relieves it of liability for the taxes, not¬ 
withstanding its property is located and employed in the 
District with its knowledge and consent and in the further¬ 
ance of its business to the extent defined above. If the pe¬ 
titioner were correct in that contention, it would follow that 
a large number of individuals and corporations, not engaged 
in any business, and not present in the District during the 
respective taxable years, would escape taxation of their 
tangible personal property, although such property is ac¬ 
tually located in the District and enjoying the protection 
and benefit of the governmental services of that jurisdic- 
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tion. Such class would include, among others, individuals 
and corporations storing their tangible personal property 
in warehouses in the District, and those individuals not 
actually residing in the District during the taxable year, 
but owning furniture and household equipment located 
therein. The Board cannot accept such position as correct. 
Frick v. Pennsylvania, supra; City Bank Farmers Trust Co. 
v. Schnader, supra. 

The Board believes that the decision of the Supreme 
Court in Johnson Oil Refining Co. v. Oklahoma, supra, is 
controlling here. The personal property of the Refining 
Company was held taxable by Oklahoma under the follow¬ 
ing state of facts: 

“The essential facts are not in dispute. The tank cars 
are operated in transporting refined products from appel¬ 
lant’s factory at Cleveland, Oklahoma, to various points of 
delivery throughout a large part of the United States. They 
are almost exclusively engaged in interstate commerce. 
They are infrequently used in connection with an oil plant 
appellant owns in Illinois. They are sometimes loaded at 
refineries located in States other than Oklahoma. The cars 
are stenciled “When empty return to Johnson Oil Refining 
Company, Cleveland, Oklahoma,” or “Johnson Oil Refining 
Company, Cleveland, Oklahoma,” and with each shipment 
go instructions to return the car to Cleveland. The 
25 cars are thus billed back to Cleveland unless ordered 
to another point. At that place appellant has repair 
trackage, which can accommodate from 12 to 15 cars for 
minor repairs, and maintains such a stock of materials as 
can be utilized for repairs outside of a railroad shop. Be¬ 
sides the above-mentioned repair trackage, appellant has 
trackage at Cleveland with a capacity for about 67 cars. 

The cars are almost continuously in movement. Return¬ 
ing to Cleveland to be reloaded, the cars remain on the 
tracks from twenty-four hours to ten days, depending upon 
the season of the year and the volume of products handled. 
They are on the tracks for reloading purposes twenty-four 
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hours. Each of the cars makes about one and one-half trips 
every thirty days, that is, “each car is loaded at the Cleve¬ 
land refinery, sent to the point of delivery, returns to the 
Cleveland plant, is reloaded and sent out again to a point 
of delivery each thirty days.” Each car is outside of 
Pawnee County and the State of Oklahoma from twenty to 
twenty-nine days out of each month. It was variously esti¬ 
mated at the trial in No. 22 that the daily average number 
of cars in Pawnee County during the years 1925 to 1928 
was between 37 and 66. The agreed statement of facts in 
No. 24 states that that daily average during the years 1929 
and 1930 was 64; that is, about 16 per cent of the cars 
owned by appellant were in Pawnee County and about 84 
per cent., on a daily average, were “somewhere in transit 
outside” of that County.” 

After detailing the foregoing facts, the Supreme Court 
continued: 

“Although rolling stock, such as these cars, is employed 
in interstate commerce, that fact does not make it immune 
from a nondiscriminatory property tax in a State which 
can be deemed to have jurisdiction. Marye v. Baltimore & 
Ohio R. Co., 127 U. S. 117,123; Pullman’s Car Co. v. Penn¬ 
sylvania, 141 U. S. 18, 23; American Refrigerator Transit 
Co. v. Hall, 174 U. S. 70, 82; Union Refrigerator Transit 
Co. v. Lynch, 177 U. S. 149, 152; Union Tank Line Co. v. 
Wright, 249 U. S. 275, 282. Appellant had its domicile in 
Illinois, and that State had jurisdiction to tax appellant’s 
personal property which had not acquired an actual situs 
elsewhere. “The State of origin remains the permanent 
situs of the property notwithstanding its occasional excur¬ 
sions to foreign parts.” See New York Central & H. R. R. 
Co. v. Miller, 202 U. S. 584,597; Southern Pacific Co. v. Ken¬ 
tucky, 22 U. S. 63, 69. But the State of the domicile has no 
jurisdiction to tax personal property where its actual situs 
is in another State, Union Refrigerator Transit Co. v. Ken¬ 
tucky, 199 U. S. 194, 209,211; Western Union v. Kansas, 216 
U. S. 1, 38; Frick v. Pennsylvania, 268 U. S. 473, 489. While, 
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in this instancec, it cannot be doubted that the cars in ques¬ 
tion had acquired an actual situs outside the State of Illi¬ 
nois, the mere fact that appellant had its refinery in Okla¬ 
homa would not necessarily fix the situs of the entire fleet of 
cars in that State. The jurisdiction of Oklahoma to tax 
property of this description must be determined on a 
basis which is consistent with the like jurisdiction of other 
States. 

The basis of the jurisdiction is the habitual employment 
of the property within the State. By virtue of that em¬ 
ployment the property should bear its fair share of the 
burdens of taxation to which other property within the 
State is subject. When a fleet of cars is habitually employed 
in several States—the individual cars constantly running 
in and out of each State—it cannot be said that any one 
State is entitled to tax the entire number of cars regardless 
of their use in the other States. When individual items of 
rolling stock are not continuously the same but are con¬ 
stantly changing, as the nature of their use requires, 
26 this Court has held that a State may fix the tax by 
reference to the average number of cars found to be 
habituallv within its limits. Marve v. Baltimore & Ohio R. 
Co., supra. This principle has had frequent illustration. 
It was thus stated in American Refrigerator Transit Co. v. 
Hall, supra, (p. 82): “It having been settled, as we have 
seen, that where a corporation of one State brings into 
another, to use and employ, a portion of its movable per¬ 
sonal property, it is legitimate for the latter to impose upon 
such property, thus used and employed, its fair share of the 
burdens of taxation imposed upon similar property used in 
a like way by its own citizens, we think that such a tax may 
be properly assessed and collected, in cases like the present, 
where the specific and individual items of property so used 
and employed were not continuously the same, but were con¬ 
stantly changing according to the exigencies of the business, 
and that the tax may be fixed by an appraisement and valu¬ 
ation of the average amount of the property thus habitually 
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used and employed.” See, also Union Refrigerator Tran¬ 
sit Co. v. Lynch, supra; Union Refrigerator Transit Co. v. 
Kentucky, supra; Germania Refining Co. v. Auditor Gen¬ 
eral, 184 Mich. 618; 151 N. W. 605; affirmed 245 U. S. 632; 
Union Tank Line Co. v. Wright, supra.” 

There are but two facts in this proceeding differing from 
the facts in the Johnson Oil Refining Co. case. Such differ¬ 
ences are the following: In this proceeding the tangible 
personal property was not actually brought into, or habitu¬ 
ally employed in the District by the petitioner; and the 
quantum of property taxed was not actually the daily aver¬ 
age number of containers located in the District. As to the 
first difference, the Board does not believe that the District 
loses its power of taxation merely because the owner does 
not bring and employ the property in the District, where, 
as here, the property is brought into, and employed in the 
District by a distributor or franchisee of the owner and for 
the furtherance of the owner’s business to the extent al¬ 
ready indicated. The decision makes no such test. “The 
basis of the jurisdiction,” says the Supreme Court, “is the 
habitual employment of the property within the State.” 

The other difference offers no difficulty. Apparently from 
the evidence the number of beer containers in the District 
of Columbia on the respective tax days was no greater or 
less than on any other day of the taxable year. If it were 
greater, such fact was peculiarly within the knowledge of 
the petitioner. It is fairly inferrable from the testimony 
that the number in the District on the tax day was approxi¬ 
mately the daily average. The Board in making such 
27 observation does not intend to hold that, by reason 
of the language of the taxing statute, it was neces¬ 
sary to liability that the number located in the District on 
the tax day by fairly average, since the law imposes the tax 
on the property actually in the District on the tax day, 
which ordinarily would govern unless, because of some pe¬ 
culiar circumstance, there was an unusually large or small 
amount of property in the District on the tax day. 
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For the reasons stated the Board must hold that the tan¬ 
gible personal property owned by the petitioner and located 
in the District of Columbia on the tax days involved was 
“subject to taxation in the District”, and that there is 
neither statutory nor constitutional objection to its taxa¬ 
tion by the District. 

As a second objection to the validity of the taxes as¬ 
sessed against it, the petitioner claims that the valuation of 
the property taxed was excessive. 

In the Findings of Fact the Board has .stated that it was 
unable to find the valuation of the property made by the 
Assessor, upon which the taxes were based, was excessive. 

The burden of proof was on the petitioner. The Board’s 
finding is in effect that the valuation was not excessive. 

Evidence was introduced concerning the cost of the con¬ 
tainers new’, not only at the time of their purchase, but on 
the tax days involved. Evidence as to the amount of deposit 
required to insure the return of the containers to the pos¬ 
session of the petitioner, while not conclusive, did throw 
some light on the matter of valuation. There was, however, 
a lack of proof of facts peculiarly in the knowledge of the 
petitioner. 

All of the steel y> barrels and \\ barrels owned by the 
petitioner w’ere purchased in 1933. None has been acquired 
since. The number purchased was 3200 y> barrels and 1500 
Vx barrels. A little over seven years after the purchase, 
that is to say, on December 31,1940, there remained on hand 
with the petitioner 2272 y 2 barrels and 773 barrels. 
28 During that period there was not in use at any time 
more than 1000 y> barrels and 200 % barrels. A 
quantity of the containers w T ere kept in storage and taken 
out to replace discarded containers, so that at all times a 
number of the containers in use were new or practically so. 
Even at the date of the hearing in this proceeding, there 
w’ere a number of new’ containers in storage yet to be used. 
Just what w’as the proportion of new containers of those in 
use generally or located in the District of Columbia on the 
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tax days involved was not shown, nor was the condition 
otherwise of the steel containers disclosed. 

Some of the steel containers were insulated, that is to say, 
had an inner and outlier shell, with an air space between. 
Because of such construction, insulated barrels were more 
expensive then the uninsulated, since the latter had but one 
shell. How many were insulated was not shown. 

The petitioner has two theories of valuation for appli¬ 
cation in this proceeding. Its primary contention is that 
by reason of the identification of the steel barrels and wood 
cases with the name and trade device of the petitioner, such 
property has little or no value for taxation purposes, for 
the reason that if the petitioner should sell such property it 
would receive therefor a sum representing “junk value” 
only, since whoever bought the property would be obliged 
to obliterate the petitioner’s name and trade device, and 
that such obliteration would practically destroy the prop¬ 
erty. In that connection the petitioner insists that the rule 
of “willing seller and willing purchaser” apply. The diffi¬ 
culty of applying that rule would be that there could be no 
“willing purchaser”, as that term must be taken to mean, 
unless by mere accident, it be a corporation or company 
having the exact name of the petitioner, engaged in exactly 
the same business, and at the same locality. The Board 
does not believe that the fact that the property taxed has 
value to the petitioner only affects its value for taxation 
purposes, certainly not to the extenut of destroying its 
value. 

There are many forms of property constructed for spe¬ 
cial use, which, if discarded by the person for whom it was 
constructed, would be of little or no value. In such class 
are electric and neon signs, display fixtures for advertising, 
specially built-in shelves and the like. Such property 
29 forms a part of the mass of property in the taxing 
area, and enjoys the proection and benefit of govern¬ 
mental services. It must bear its proportionate part of the 
burden of government by the ■wav of taxation based upon 
its “material” and not “junk” value. 
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The petitioner next insists that the Assessor in deter¬ 
mining the value of the property taxed, and this Board in 
reveiwing such valuation should be guided by the rulings 
of the Bureau of Internal Revenue as to depreciation. There 
are several answers to that contention. In the first place, 
the Assessor is not bound by such rulings. In the second 
place, such rulings are of no help in determining the value 
of tangible personal property on any given date. The rules 
for determining depreciation are all prospective—a guess 
or prophecy as to what time and usage will do to a par¬ 
ticular object or piece of property, based somewhat on ex¬ 
perience with other like property. In ad valorem taxation 
we deal with actualities, with the condition of the property 
on the tax day. In a case of this kind, where it may be im¬ 
practicable to examine each piece of property, especially 
where, as here, the valuation was made some years after 
the tax day, recourse to the principles of depreciation might 
be of some help to the appraiser, but in no sense can 
they be said to be controlling as in the administration of 
income tax law. Even there, where after a period of use it 
is found that the guess or prophecy as to the life of the ob¬ 
ject was too optomistic or pessimistic, an adjustment con¬ 
sonant with the actual condition of the object must be made. 

In Federal Services Finance Cory. v. District of Colum¬ 
bia, 67 W. L. R. 397, a question of valuation of property, 
similar to that present in this proceeding, was before the 
Board. The Board there held: 

“The assessment of a tax is an action judicial in its na¬ 
ture. Davidson v. New Orleans, 96 U. S. 97; Weyerluouser 
v. Minnesota, 176 U. S. 550; Hager v. Reclamation District, 
111 U. S. 701; Central of Ga. Ry. v. Wright, 207 U. S. 127. 
While an assessment may not be collaterally attacked, ex¬ 
cept for illegality or fraud, or such gross overvaluation or 
inequality that presumes fraud, nevertheless, it may be 
directly attacked where an appeal from the assessment is 
provided by statute, either to a court of a board of the char¬ 
acter of this Board. In such later case, however, the assess- 
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ment in prima facie deemed to be valid and the valu- 
30 ation of the property, if it be an ad valorum tax, 
presumed to be fair and reasonable. Penn Stave 
Company’s Appeal, 236 Pa. 97, 84 Atl. 761; ‘such presump¬ 
tion can be overcome only by clear and explicit testimony.’ 
Cooley on Taxation, 4th Ed. Sec. 1073, pp. 2182-3-4; and the 
cases there cited. See also Rule 28 of the Rules of Pro¬ 
cedure of this Board.” 

Considering the matter of valuation in the light of the 
facts and the law, as the Board sees it, the Board does not 
feel justified in disturbing the valuation made by the As¬ 
sessor. 

The fact that the State of Maryland taxed the beer con¬ 
tainers owned by the petitioner and found in the District on 
the respective tax days, as a part of its general corporate 
property, does not affect the right of the District to tax such 
property. Coe v. Town of Errol, 116 U. S. 517, 524; Curry 
v. McCandless, supra; State Tax Commission v. Aldridge, 

-U. S.-, (decided by the Supreme Court, April 27, 

1942). 

For the reasons stated the Board is of the opinion that no 
sums as tangible personal property taxes, penalties and in¬ 
terest thereon for the fiscal years ending June 30, 1938, 
June 30,1939, June 30, 1940, and June 30, 1941, were erro¬ 
neously collected by the District of Columbia from the peti¬ 
tioner, and that the petitioner is not entitled to any refund 
on account thereof. 

Decision will be entered for the respondent. 

JO. V MORGAN, 
Member Sole. 


May 6,1942. 
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31 Received and Filed May 6 1942 Board of Tax 
Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 502 

The Queen City Brewing Company, a Maryland Corpora¬ 
tion, Cumberland, Maryland, Petitioner , 

v. 

District of Columbia, Respondent. 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 6th day of May, 1942, 

Adjudged and Determined, That no sums as tangible per¬ 
sonal property taxes, penalties and interest thereon for the 
fiscal years ending June 30, 1938, June 30, 1939, June 30, 
1940 and June 30, 1941, were erroneously collected by the 
District of Columbia from the petitioner, and that said pe¬ 
titioner is not entitled to any refund thereof. 

s/ JO. Y. MORGAN 
Member Sole 

May 6,1942 
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32 Received and Filed June 5 1942 Board of Tax 

Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 502 

The Queen City Brewing Company, a Maryland Corpora¬ 
tion, Cumberland, Maryland, Petitioner , 

v. 

District of Columbia, Respondent. 

Petition of Taxpayer for Review by the United States Court 
of Appeals for the District of Columbia of a Decision 
by the Board of Tax Appeals for the District of Co¬ 
lumbia 

Taxpayer, the petitioner in this cause, by E. Barrett 
Prettyman, Attorney, hereby filed its petition for review by 
the United States Court of Appeals for the District of Co¬ 
lumbia of the decision of the Board of Tax Appeals for the 
District of Columbia rendered May 6, 1942, determining 
that tangible personal property taxes and penalties were 
lawfully assessed against the petitioner by the Assessor of 
the District of Columbia and collected from it by the Col¬ 
lector of Taxes of the District of Columbia for the fiscal 
years ending June 30 of the years 1938,1939,1940 and 1941, 
in the total amount of $974.90. 

I. 

The petitioner is a corporation duly organized and exist¬ 
ing under the laws of the State of Maryland and has its 
principal and only place of business at Cumberland, Mary¬ 
land. 

n. 

Nature of the Controversy. 

(a) The controversy involves the questions (1) whether 
certain tangible personal property of petitioner, i.e., 

33 beer containers, temporarily in the District of Co¬ 
lumbia on July 1 in connection with the business of 


37 


an independent person unrelated to petitioner, either are 
subject to tax or are taxed by the taxing statutes, in the 
District of Columbia; and (2) whether, if subject to tax, 
such property has been properly valued for taxation by the 
Assessor; and the controversy involves the validity of the 
assessment and collection by the assessing and collecting 
authorities of the District of Columbia of tangible personal 
property taxes and penalties for the fiscal years ending on 
June 30 of the years 1938, 1939, 1940 and 1941. 

(b) The petitioner manufactures and sells beer at its 
plant in Cumberland, Maryland; it has never engaged in 
business in the District of Columbia. A distributor en¬ 
gaged in business in the District of Columbia bought beer 
at petitioner’s plant and transported it in his own trucks 
to his place of business in the District of Columbia. The 
beer was bought by the distributor in containers owned by 
petitioner, for the return of which containers the distrib¬ 
utor deposited with petitioner certain sums of money. The 
containers consisted of Vo barrel and % barrel metal kegs 
and wooden cases and glass bottles. The beer was sold by 
the distributor in the containers owned by petitioner, but 
the empty containers were collected by or returned to the 
distributor and returned by him to petitioner at its plant. 
The containers were in the District of Columbia only tem¬ 
porarily. 

(c) Petitioner made no returns of personal property 
for taxation purposes in the District of Columbia for any 
of the years 1938-1941 inclusive. It included all its beer 
containers, including those temporarily in the District of 
Columbia at any given time, in its returns for taxation pur¬ 
poses in the State of Maryland. Petitioner claims that the 
beer containers are neither subject to tax nor actually 

taxed by the tax statutes of the District of Colum- 
34 bia; and it further claims that even if subject to tax 

and actually taxed, the Assessor and the Board of 
Tax Appeals have ignored all evidence of value in the rec¬ 
ord, although ample and conclusive evidence appears in the 
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record, and arbitrarily fixed the value of the property for 
taxation purposes at the amounts deposited with petitioner 
by an independent distributor to insure the return to peti¬ 
tioner of its property. Such findings of value are without 
substantial evidence in support thereof, contrary to the un¬ 
contradicted evidence and are erroneous both in fact and in 
law. 

The Assessor levied personal property taxes, in the total 
amount of $974.90, including penalties, on the containers of 
petitioner which happened to be in the District of Colum¬ 
bia on July 1 of each of the years 1937-1940, inclusive, and 
notified petitioner of the assessments on September 20, 
1941. The assessments were based on a value equal to the 
deposits made by the distributor with the petitioner for the 
safe return of the containers. The petitioner paid the taxes 
and penalties to the Collector of Taxes of the District of 
Columbia under protest in writing on September 23, 1941, 
and appealed from said assessments to the Board on No¬ 
vember 17,1941. The Board upheld the taxes. 

m. 

The petitioner, being aggrieved by the findings of fact 
and conclusions of law contained in the findings and opin¬ 
ion of the Board of Tax Appeals and by its decision entered 
pursuant thereto, desires to obtain a review thereof by the 
United States Court of Appeals for the District of Co¬ 
lumbia. 

E. BARRETT PRETTYMAN 
822 Connecticut Avenue 
Washington, D. C. 

Attorney for Petitioner. 

35 District of Columbia, ss: 

E. Barrett Prettyman, being duly sworn, says that he is 
attorney of record in the above cause; that as such attorney 
he is authorized to verify the foregoing petition for review; 
that he has read the petition and is familiar with the state- 
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ments contained therein; and that the statements made are 
true to the best of his knowledge, information and belief. 

E. BARRETT PRETTYMAN 


Subscribed and sworn to before me this 4 day of June, 


1942. 


FLORA A. MYERS, 
Notary Public 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY PETITIONER. 

39 By the Board: Is there any question about the own¬ 
ership of the containers? Do you concede they be¬ 
long to the petitioner? 

Mr. Prettyman: Yes. 

Mr. Simmon: The District will admit the allegations in 
the first three paragraphs of the petition. 

By the Board: No question about the jurisdiction and the 
payment of the tax? 

Mr. Simmon: No. 

Bv the Board: How about 5-a ? 

V 

Mr. Simmon: That is substantially the same as paragraph 
one. I had rather admit paragraph one. 

F. Brooke Whiting, being first duly sworn on behalf of 
the petitioner herein, deposes and says: 

Direct Examination 

By Mr. Prettyman: 

Q. State your name for the record. A. F. Brooke Whit¬ 
ing. 

Q. What is your address? A. Cumberland, Maryland. 

Q. What connection, if any, have you with The 

40 Queen City Brewing Company? A. I am president 
of the corporation. 
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Q. Incidentally, you are a member of the Bar of Mary¬ 
land? A. Yes, and I am admitted to practice before the 
Supreme Court of the United States. 

Q. What business is The Queen City Brewing Company 
engaged in? A. Manufacture of beer and ice. 

Q. Where is the office of the petitioner located? A. Cum¬ 
berland, Maryland. 

Q. How long has it been located there? A. Since 1901. 
We manufacture and sell beer. 

Q. Has the Queen City Brewing Company ever operated 
or maintained an office of any kind in the District of Co¬ 
lumbia? A. Not since 1918. Before that -we did. 

Q. Does the Queen City Brewing Company operate or 
maintain a storage place or facilities of any kind in the 
District? A. It does not. 

Q. Has it since 1937 maintained a storage place or fa¬ 
cilities in the District? A. It has not. 

Q. Since 1937 has the company maintained or operated a 
plant of any kind in the District? A. None. 

Q. Or any kind of an establishmment in the District? A. 
None. 

Q. Has it owned or operated any vehicles in the District ? 
A. No. 

41 Q. Have any of the petitioner’s employees ever 
lived or worked for the petitioner in the District of 
Columbia? A. None of the petitioner’s employees have 
ever lived in the District of Columbia. Prior to about l 1 /^ 
years ago a contact man did come into the District every 
three or four months and spent a day or so here. 

Q. What is a contact man? A. He visits the retailers for 
the purpose of letting the retailer know that the brewing 
company is interested in his business and offers to be of any 
service he can. 

Q. Does he take any orders? A. No. No contact man 
ever has taken orders. 

Q. Or make any sales? A. No. 
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Q. Have any directors of the petitioner ever lived in the 
District? A. No. 

Q. Any officers of the company ever lived in the District? 
A. No. 

Q. Do they hold any meetings here in the District? A. 
No. 

Q. Is any corporate business transacted here? A. No 
corporate business. Counsel has been consulted in Wash¬ 
ington, D. C., but that is the only thing. 

Q. Has the petitioner ever paid any person in the Dis¬ 
trict a salary? A. No. 

Q. A bonus or commission? A. No. 

42 Now what products manufactured by the peti¬ 
tioner were sold in the District of Columbia during 
the period from January 1, 1938, to the present time? A. 

Q. By whom was that beer sold during that period ? A. 
Charles T. Smith. 

Q. Now did Smith have a written contract with the peti¬ 
tioner? A. He did not. 

Q. Does The Queen City Brewing Company ordinarily 
have a contract with the persons who handle their product? 
A. The Queen City has what is calls a franchise. This 
franchise Smith was not required to sign. It really is an 
application for a franchise and Smith was not required to 
sign it. He had been a representative of the corporation 
prior to the enactment of the prohibition law. We knew 
Mr. Smith very well and didn’t require him to sign a fran¬ 
chise. 

Q. Did he operate in accordance with your franchise ar¬ 
rangement with your other distributors? A. Yes. 

Q. Have you got a blank copy of that franchise? A. Yes. 

Mr. Prettyman: (Referring to blank franchise) I don’t 
know whether or not this is material because the Washing¬ 
ton distributor did not sign it, but I would like to offer this 
application for franchise in evidence. 

Mr. Simmon: No objection. 
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By the Board: It will be received as petitioner’s exhibit 
«< ^»» 

Q. I notice the name on this blank is “The German Brew¬ 
ing Company, Inc.” Is that the same as The Queen City 
Brewing Company? A. Yes. The charter was 

43 amended and the name changed by amendment to 
The Queen City Brewing Company. 

Q. How were the orders for beer transmitted by Smith 
to the Queen City Brewing Company? A. Ordinarily, Mr. 
Smith advises us at the beginning of the week what amount 
of beer he would need and then he would send his trucks 
from Washington to Cumberland to get the beer as he 
needed it. 

Q. How was the beer transported from Cumberland to 
the District of Columbia? A. In the trucks of Mr. Smith. 

Q. Did the Queen City have any interest in those trucks 
used by Mr. Smith? A. No, none whatever. 

Q. Did The Queen City have any interest in Mr. Smith’s 
place of business? A. None. 

Q. Or in his equipment or fixtures or in the employees? 
A. None. 

Q. Did The Queen City exercise any control over Mr. 
Smith. As I understand it Mr. Smith did not have any 
signed contract? A. No, he signed no application for fran¬ 
chise. 

Q. Do your other distributors in other places sign those 
forms? A. Yes. 

Q. You treated Mr. Smith as you would any other dis¬ 
tributor? A. Yes. 

Q. That contract makes reference to the price of beer. 
Did The Queen City ever tell Mr. Smith what price he 
should sell Queen City beer for? A. It did not. I might 
add, that it never told any distributor the price that he 
should charge for the beer. We exercise no control over the 
price. 

44 Q. Did you exercise any control over any other 
matter of Mr. Smith’s business in the District? 
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Mr. Simmon: May I object and say he might just de¬ 
scribe the relationship between the two parties. 

By the Board: Ask him what really was the relationship 
and don’t ask so many leading questions. 

Mr. Prettyman: I don’t think I have asked leading ques¬ 
tions, as yet. 

Q. I will not insist on this. The relationship between 
your distributors and the manufacturing company is com¬ 
prised of a great many minute particles. It was my inten¬ 
tion to refer to each one of those. What was the relation¬ 
ship between Mr. Smith and The Queen City Brewing Com¬ 
pany? 

By the Board: Let me say this before he answers. The 
witness has testified there was no signed contract with Mr. 
Smith. That his relationship with the company was as with 
other distributors and he brings here an application for 
franchise which is offered in evidence and received. The 
first thing mentioned in the paper is the control of price. 
Then Mr. Whiting testifies that that was not so at all so far 
as Mr. Smith is concerned. 

Mr. Prettyman: No. I asked him if the petitioner exer¬ 
cised any control and he said they never suggested any 
price. 

By the Board: Is there any difference between suggest¬ 
ing and exercising control. 

45 Mr. Simmon: This is an application for franchise. 

Mr. Prettyman: You have got two specific ques¬ 
tions in this case. One is, did the Queen City ever exercise 
any control over Mr. Smith? No, they didn’t. 

By the Board: You mean they never were called upon 
to insist upon this? 

Mr. Prettyman: If I am opening up a corner drug store 
and contract with Yardleys to sell their products at the 
price fixed by Yardleys but Yardleys never fix the price, 
then— 

By the Board: You mean Yardley never gets around 
to it? 
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Mr. Prettyman: They never do. We are not admitting 
the legal point at all here. It is clear. 

Q. I will ask you the question that his Honor has sug¬ 
gested. What was the relationship between Smith and The 
Queen City Brewing Company? A. Mr. Smith was distrib¬ 
utor in Washington. He bought the beer at our platform 
in Cumberland and hauled it to Washington in his own 
trucks. He used his own discretion as to prices and 
amounts. That is, in effect, the whole situation. 

Q. Now Mr. Whiting, I want to call your attention to this 
phase of the case. That is, the value of these containers 
on the 30th of June 1938, 1939, 1940, and 1941? I will ask 
you to assume there were a certain number of containers 
belonging to The Queen City Brewing Company in the 
District of Columbia. Now as I understand it the con¬ 
tainers for the beer are in three kinds. I will ask you to 
assume this—there were % barrels, % barrels and bottles 
in wooden cases. 

46 Mr. Simmon: Isn’t he going to have to refer to 
some particular containers if he is going to testify 
to value. 

Mr. Prettyman: I was going to prove that by another 
witness. 

Q. Were there in the District of Columbia on June 30, 
1938, 1939, 1940 and 1941 any beer containers belonging to 
the Queen City Brewing Company? A. Yes. 

Q. Describe those containers? A. They were metal % 
barrels, % barrels, metal, and wooden shells containing 24 
twelve ounce bottles. 

Q. When did the company buy those metal containers? 
A. In 1933. 

Q. Have you bought any since then? A. No, not a single 
metal container since 1933. 

Q. Now referring to the bottles and wooden shells. What, 
in your opinion, was the fair cash value of those wooden 
shells? 

Mr. Simmon: I object to the question. I think the fair 
cash value is a legal question. I think his testimony ought 
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to be confined to what it would cost him to purchase them. 
If he is testifying as to fair cash value it may not be a con¬ 
clusion but I think he would have to explain what he means 
by fair cash value. 

Mr. Prettyman: He is going to testify to the fair cash 
value. 

Mr. Simmon: I don’t think he is qualified. 

47 Mr. Prettyman: He is the president of the com¬ 
pany and has been engaged in that business since 

prohibition and that, in and of itself, would qualify him as 
to what is the fair cash value. 

By the Board: I would be very much interested in get¬ 
ting a decision on that. He may know nothing of what the 
fair cash value,—fair market value is even though he is 
president. If he has purchased materials as president he 
would be qualified, or if he has dealt in them but merely 
because he is president of the corporation which is en¬ 
gaged in the manufacture of beer I don’t see where he is 
qualified to testify as to the fair market value, up to this 
time. Objection sustained. 

Mr. Prettyman: Exception. 

Q. Mr. Whiting, so far as you know is there any market 
for second hand beer bottles such as those belonging to The 
Queen City Brewing Company? 

Mr. Simmon: I object to that question. It is not ma¬ 
terial. 

Bv the Board: Overruled. 

w 

A. We have never bought second hand bottles or sold 
second hand bottles. There is one slight exception to that. 
We did have some white glass as distinguished from brown 
glass that we now use, and about 1934 we sold a few white 
clear bottles for one cent a bottle. We have sold none since. 
There is no general market for second hand glass bottles. 
By the Board: Is the name blown in the bottles? 
A. No. 

48 Q. Do you keep in touch with the transactions of 
The Queen City Brewing Company relating to the 

purchase of bottles? A. There is never a contract for the 
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purpose of bottles entered into with the Owens Illinois Glass 
Company that it is not called to my attention and I check 
over it and authorize its execution. 

By the Board: Have you any objection now Mr. Simmon, 
as to his qualifications to testify to the value of the prop¬ 
erty. 

A. I go over all the contracts every year. 

By the Board: I will overrule objection of counsel as 
to the qualifications of this witness to testify to the fair 
cash value. 

Q. What is the fair cash value of the wooden shells which 
The Queen City Brewing Company owned? 

Mr. Simmon: Is this an average case? 

Mr. Prettyman: Average case, yes. 

A. The case is manufactured for us and the name is im¬ 
printed on the wood and afterwards that is painted. The 
case could not be used by another brewing company because 
the name appears on it and it would cost more money to 
get rid of that name than to buy new cases, consequently 
the case itself is of no use to anybody except the Queen 
City Brewing Company—it would be no use to anyone ex¬ 
cept for kindling wood and I would say the value certainly 
would not be over 24 cents at the outside. 

By the Board: Of course, his testimony is subject to 
cross examination and exploration. I hope the District will 
bring out how much they actually cost. 

49 Q. What in your opinion is the value, the cash 
value per bottle of the beer bottles which The Queen 
City Brewing Company owned on various dates and which 
were in the District of Columbia? A. I would say one cent 
per bottle would be a high price. 

Q. One cent per bottle? A. Yes. People do not like to 
deal in second hand bottles. When you buy new bottles 
they come clean from the company and are in good shape. 
They, of course, go through the pastuerizer and we know 
they are not second hand. 

By the Board: Do you only use the bottles once? A. 
No, we use them continuously but they are, of course, in- 
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spected a great many times before they are refilled. We 
never bought second hand bottles. We have had them of¬ 
fered to us at one cent a bottle but we didn’t buy them. 

Q. Do you know what the bottles cost new per bottle? 
A. Approximately two cents a bottle, approximately $2.80 
for the gross of 144 bottles. 

By the Board: Do bottles deteriorate? 

A. They become chipped. In that event we break them 
up. 

By the Board: But as long as it is not chipped there 
is no deterioration in the use of the bottles as in the cases? 

A. That’s right. Of course, the life of a bottle, according 
to the Internal Revenue, is two years. 

By the Board: But if the bottle is in existence ? A. Yes, 
if it is a good bottle. 

50 Q. Referring to the metal containers, Mr. Whiting. 

Did you ever make any effort to sell any of those 
metal containers? A. Yes, in 1941. We had some we 
thought was a surplus of % barrels and *4 barrels and we 
attempted to sell them to a number of dealers and the only 
offer we could get was $1.00 for the Y 2 barrels and no offer 
on the *4 barrels. 

Q. So far as you know is there any established market 
for these second hand containers? A. They, of course, are 
marked with our own name. It is in the metal itself— 
raised letters on the metal, and, of course, no other brewing 
company could use the containers with our name on it. 
They would have to get rid of that name. They would 
either have to blast it off or put a plate on top of it. 

By the Board: What material are those barrels? A. 
Steel. 

Q. Have you any idea about the approximate cost of tak¬ 
ing a name off or of putting a plate over it? A. No, I don’t 
know that. 

Do you know what depreciation rate the Federal Bureau 
of Internal Revenue allowed on containers? A. Ten per 
cent a year. They consider the life of the metal containers 
ten years. 
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Q. What, in your opinion, was the fair cash value of these 
metal containers on June 30, 1938, 1939, 1940 and 1941, be¬ 
ing- as you have described them and such as belonged to The 
Queen City Brewing and in the District of Columbia 

51 on those dates? A. I would say $1.00 for Yj barrels, 
that being the only offer that we could get for the 

Y> barrels and, of course, the cost of getting rid of the name 
would be considerable. What, I don’t know. 

Q. What about the % barrels? A. They cost less than 
the Y> barrels, and probably 75 cents would be a high figure. 
W r e had no offer for the Y\ barrels. 

Q. Now Mr. WTiiting, the Queen City Brewing Company 
makes a return on tangible personal property for taxation 
purposes to the State of Maryland, does it not? A. Yes. 

Q. And did for 1938? A. It did. 

Q. In its returns for such tax purposes did it list all their 
containers and bottles and cases, including those that hap¬ 
pened to be in the District of Columbia on June 30 of those 
respective years? A. It did. 

Q. In 1938 was the tax assessed on all containers by the 
State of Maryland—was the tax assessed on the item of 
containers by the State of Maryland? A. It was not. The 
report to the State Tax Commission of Maryland gave an 
item of containers but fixed no value and there was no as¬ 
sessment made for the containers in 1938. In 1939 and 
1940 the total value of containers for assessment purposes 
was fixed by the State Tax Commission of Maryland at 
$ 20 , 000 . 

Q. How about 1941? A. The same amount. 

Mr. Prettyman: You may cross-examine. 

52 Cross-examination 

By Mr. Simmon: 

Q. Mr. Whiting, referring to your testimony regarding 
Mr. Smith, who was your distributor in Washington during 
these years. When did he become distributor in the District 
of Columbia? A. In 1933. 
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Q. The time you first started selling beer in the District 
after repeal! A. Yes. 

Q. What negotiations did you have with him at that time? 
A. Mr. Smith had represented our company in the District 
of Columbia prior to prohibition and we, of course, wanted 
a distributor in Washington and contacted Mr. Smith and 
asked him if he would become the distributor in the Dis¬ 
trict. 

Q. Did he represent any other company selling beer— 
first, at what price did this beer sell in the District? A. 
It is a ten cent bottle. 

Q. Is that true in other places ? A. Yes, ten cents a bottle. 
In Virginia after that new tax went on it sold at fifteen 
cents, but prior to that it had been sold at ten cents. 

Q. During the time Mr. Smith was the representative here 
did he sell any other ten cent beer? A. He handled only 
our beer? 

Q. And you had no other distributor in the District? A. 
No. 

Q. Did you ever have any conversation or understanding 
with Mr. Smith regarding his activity as your exclusive 
representative? A. We, of course, discussed with Mr. 
Smith the question as to whether or not he would become 
our distributor and as I said before, we asked him to take 
on the job because he knew the District thoroughly 
53 and knew the beer business. He knew the business so 
well and he knew our company and he became our dis¬ 
tributor. 

Q. Did you say there was an understanding at that time 
that he would represent no other company? A. I doubt that 
that question was ever raised. We knew that he had done 
very well with our beer prior to prohibition. 

Q. Did he represent your company exclusively at that 
time? A. He did. 

Q. I understood you to testify that the franchise here has 
been sold? A. Yes, that is correct. Mr. Smith was old and 
sick and he made arrangements with a man by the name 
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of Gardner to buy him out and Mr. Gardner bought his 
place of business and his trucks. 

Q. Did Mr. Gardner sign the application for franchise? 
A. No, he didn’t. 

Q. Did Mr. Smith consult with you before selling to Mr. 
Gardner? A. Yes, he did ask us if we thought that would 
be all right and we told him that was a question for him— 
that if he was satisfied with Mr. Gardner we would have no 
objection. 

Q. Would you say that the number of cases and bottles 
which have been taxed by the District as being in the Dis¬ 
trict on June 30 or July 1 of each of these years in ques¬ 
tion fairly represents the number of cases you have in the 
District throughout the year? A. I can’t answer that 
question. Mr. Bishop has that, I believe. 

Q. Do you know what the metal V 2 barrels cost your com¬ 
pany? A. Yes, $6.35. 

Q. I think you testified that in 1941 you -were offered $1.00 
for those barrels? A. For the Y 2 barrels, yes. 

Q. But you didn’t sell them at $1.00? A. No. 

54 Q. Why not? A. Because they cost us more money 
and as long as we could only get $1.00 for them we 
thought we might as well hold them rather than to get rid 
of them and now we are glad we did. 

Q. Did you consider they were worth more than $1.00 to 
you at that time. 

Mr. Prettyman: We object to that. 

By the Board: Overruled. 

Mr. Prettyman: Exception. 

A. We didn’t think that the amount that we were offered 
would justify us in selling them when later we would have 
other barrels to purchase and replace them so we kept the 
surplus we had on hand, awaiting the time that they would 
be needed. 

Q. Then am I correct in understanding that your answer 
to my question is yes? A. I would like to refer to my an¬ 
swer as explaining the situation. We had more barrels on 
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hand than we needed and if we could have made a sale that 
would have given us sufficient money to purchase new 
barrels in the future when we needed them then we would 
have considered the economic side and sold them and pur¬ 
chased some later. But since we could get only such a small 
price we considered it would cost more money later to buy 
and we didn’t consider it advisable to sell them. 

Q. Do you know what the replacement value of the barrels 
was in 1941? What would it have cost you to purchase 
metal Yi barrels at that time? A. We made no inquiries 
because in 1941 we had sufficient supply on hand. 

Q. Do you know what the replacement price would have 
been of the barrels from 1938 to the present time? A. I 
don’t know. We haven’t bought a barrel since 1933. 
55 Q. I presume they are unpurchasable now? A. I 
would think so. 

Q. WTiat would the Y 2 barrel cost you? A. $6.20 I think. 
Mr. Bishop will be able to give you that. 

Q. Do I understand all the barrels were purchased in 
1933? A. Yes. 

Q. And you don’t know anything about the prices since 
then? A. No. 

Q. WThat deposit do you require on the Y± barrel? A. 
$4.001 think. 

Q. And I understood from your testimony that those bar¬ 
rels cost about $0.75. A. Yes. 

Q. Why do you require a $4.00 deposit? A. For the sake 
of getting back our containers so they can be refilled and 
reused and go out in trade. It is simply a guarantee that 
we get back our own containers. 

By the Board: Do I understand that when Mr. Smith 
bought beer you charged him a $4.00 deposit on each keg? 

A. On the Y± barrel. 

Mr. Prettyman: Mr. Smith actually leaves $4.00 for each 
barrel—he leaves the $4.00 ? A. It is a deposit to guarantee 
the return promptly of the containers. I think the deposit 
for the Y 2 barrel is $5.00. 
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Q. What do the wooden shells cost you? A. $0.52. 

Q. I think you testified there was a $0.75 deposit on the 
shells and bottles—on the case? A. Yes. 

56 Q. How long do the cases last? A. The cases, ac¬ 
cording to the ruling of the Internal Revenue De¬ 
partment, last three years. As a matter of fact, they don’t 
last that long. They were out somewhat depending upon 
the hard usage they get. 

Q. What, in your opinion, were these cases in the District 
of Columbia during the years in question here, worth to 
your company? 

Mr. Prettyman: I object to the question on the same 
ground. 

By the Board: Overruled. 

Mr. Prettyman: Exception. 

Q. What were they worth to your company? A. The 
average price I would say would probably be 10 cents be¬ 
cause they were constantly being used and broken up and 
wearing out. The average I would say would be 10 cents. 

Q. Some of these cases were new I presume? A. Some 
may have been new and some may have been old. 

Q. What was the average age—why is it that something 
costing 52 cents would be worth only 10 cents? A. I said 
the Internal Revenue Department fixed the age at three 
years but I know practically they don’t last that long and 
considering the average age of the cases I believe 10 cents 
would be a fair value,—fair value to us and it would not be 
of value to any one else except us. 

Q. How long, in your opinion, do these cases last? A. I 
would say certainly not over two years and then we have to 
repair them all the time. 

Q. Let’s suppose you had a new shell making its first trip 
to Washington. What would that be worth to your com¬ 
pany? A. It originally cost 52 cents,—the original cost. 

Q. Suppose it was making its second trip. A. It 

57 would be a rank guess. I really don’t know. 
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Q. It would not be sent out if it was broken up, would 
it? A. No. 

Q. How many trips do they make on an average, a year 
to the District? A. I can’t answer that, because that one 
particular case may only get into the District once a year. 

Q. It may go out in Cumberland? A. Yes. 

Q. Can you estimate what one case would be worth at the 
end of the year with average use? What would it be worth 
to your company after it has been used for a year, the 
average case with average use? 

By Mr. Prettyman: Of course you understand I am ob¬ 
jecting to all this line of testimony? 

By the Board: Yes. 

A. Then again it comes down to the particular case. I 
should say the average of them would be somewhat around 
15c or 20c. They all get shaken up. The metal gets torn 
off and when a case is once repaired its usefulness is prac¬ 
tically ended. 

Q. Mr. Whiting, I understood you to testify that for 1939, 
1940, and 1941 the State Tax Commission of Maryland im¬ 
posed a tax of $20,000 in each of these years as the value 
of your personal property, your kegs, etc.? A. The con¬ 
tainers were valued for tax purposes at $20,0000. Of course, 
the total amount of personal property for which we were 
assessed was very much larger. 

Q. I meant the containers? A. Yes, barrels and cases. 

Q. Do you know what the value was that they used for the 
barrels and cases? A. The depreciated value according to 
the set-up by the Revenue Department. 

58 Q. Do you know the amount per Y 2 barrel? A. No. 
I think Mr. Bishop has that. 

Q. Do you know whether or not it was in excess of $1.00 
per Y 2 barrel which you testified is a fair cash value? A. 
I can’t answer that. 

Q. Do you know the total number of barrels which your 
company owned on either tax date involved? A. No, I 
don’t. 
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Q. Does Mr. Bishop have that information? A. I don’t 
know. They break up too. If they develop a pin hole it is 
thrown away. 

Q. That information could be furnished, couldn’t it? A. 
Yes. 

Mr. Prettyman: Object as immaterial. 

By the Board: Sustained. 

Examination by the Board: 

Q. Are you familiar with the condition of the containers 
generally at this time? A. Yes, I see them most every day 
—at least, several time a week. 

Q. And are you able because of that familiarity and 
your position, to estimate how many more years are left in 
the containers you now have? A. The metal containers? 

Q. Yes. A. Now that all depends on— 

Q. I am talking about the average case. A. A certain 
number disappear and are broken up each year. We origi¬ 
nally over-bought in 1933 because we sold most of our beer 
in bottles and not in kegs. For that reason they have 
59 not had as hard use as the cases and bottles have, for 
instance. 

Q. But the average. How many years of the remaining 
life would you say was in the steel keg at this time? A. I 
should think that would depend on how much they had been 
used. I don’t believe I can give an estimate for that. 

Q. As far as you know can they be used for several years 
to come? A. I should think so, yes. 

Q. Do any of your distributors represent any other brew¬ 
ery people ? A. Certain distributors handle other beers be¬ 
sides ours. 

Q. Would you have given Mr. Smith the exclusive agency 
here in Washington if you understood he was going to rep¬ 
resent some one else? A. We would have left that up to 
him. 

Cross-examination continued 
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By Mr. Simmon: 

Q. Mr. Whiting, did you use metal barrels before prohibi¬ 
tion? A. No, wood. 

Q. Do you know whether or not it is a fact that if metal 
barrels are properly handled that they will last as long as 
25 years? A. I cannot answer that because we have not 
used them that long and nobody else has used them 25 years. 

Q. They don’t—they were not used for near beer? A. No. 
I never heard of metal barrels until after prohibition and 
then there was not sufficient old cured white oak for beer 
barrels and we had to use metal barrels. 

Q. Would it be proper to say then you don’t know what 
life these barrels have ? A. I don’t know the life of 
60 them, no. 

Q. You don’t know how how long they might last? 

A. No. 

Mr. Simmon: That’s all. 

Witness excused. 

James W. Bishop, being first duly sworn on behalf of the 
petitioner herein, deposes and says: 

Direct examination 

By Mr. Prettyman: 

Q. State your name? A. James W. Bishop. 

Q. You live in Cumberland? A. Yes. I am office manager 
for The Queen City Brewing Company. 

Q. Do you have general supervision of the records and ac¬ 
counts of The Queen City Brewing Company? A. Yes. 

Q. Now I would like for you to go back to the transaction 
with Mr. Smith, the distributor of Queen City Brewing Com¬ 
pany beer in Washington, during the years 1938, 1939, 
1940 and 1941, and relate to the Board just exactly how 
those transactions were carried on? A. Mr. Smith was on 
the same basis as other distributors so far as the trucking 
of beer was concerned. When his trucks would appear at 
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the warehouse the driver would specify how he wanted it 
loaded. We operate on a cash basis, but in Mr. Smith’s 
case, and a few others, we extended credit for one week— 
or a short period. He was billed by our invoices and prob¬ 
ably within a week he would remit for the amount due 
us. 

61 Now will you explain about the matter of deposit 
on the containers? How was it made and in what 
amounts? A. Whether or not it was cash or credit there 
was a charge of $0.75 per case made for the deposit, includ¬ 
ing the bottles; $6.00 for the Yz barrels and $4.00 for the Ya 
barrels. If it should so happen that a man—a distributor 
came back to the warehouse and would have a certain num¬ 
ber of Yz barrels or Ya barrels or cases we would allow him 
a credit that day by means of a claim check which is con¬ 
sidered as good as cash to him. In Mr. Smith’s case when 
we sent him the invoice we also sent his claim check for that 
day. 

Q. Mr. Whiting has testified that these metal containers 
were bought in 1933. Do you know how many were bought ? 
A. I don’t have that figure with me but to make a fair esti¬ 
mate our books showed in 1938,1930,1940 and 1941, $34,000 
for metal containers. Now the Yz barrels being worth $6.35 
and the Ya $5.15. There are more Yz than Ya barrels, and 
with $34,000 involved I would say that at least $6,000 of it 
was for Ya and Y 2 barrels. 

Q. How can you tell us how many Yz barrel containers 
belonging to The Queen City Brewing Company were in the 
District of Columbia on June 30,1938,1939, 1940 and 1941? 
A. Yes, I have those exact figures. June 30, 1938, 402 Yz 
barrels, 113 Ya barrels, 14,690 cases, shells and 24 bottles. 
June 30, 1939, 311 Yz barrels, 130 Ya barrels, 7,214 cases; 
1940,218 Yz barrels, 112 Ya barrels, 10,366 cases; 1941,614 Yz 
barrels, 289 Ya barrels, 8,910 cases. Exactly how many Yz 
and Ya containers that we bought could be ascertained at 
the office. We haven’t bought any since 1933. One-half to 
one-third of these cases are replaced each year. 
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62 Q. Has the Bureau of Internal Revenue fixed a 
depreciation rate on these metal containers. 

(Off the record discussion at this point.) 

A. (No answer). 

Q. Mr. Bishop were you familiar with the tax case that 
arose some years ago with respect to The Queen City Brew¬ 
ing Company? A. I was not with the company when that 
case came up, but in going over it with Mr. Mangesser he 
told me about it. 

By the Board: That is not competent testimony but I will 
allow the answer with the observation that it is already in. 

Q. Did the Bureau of Internal Revenue fix a depreciation 
rate on these kegs? A. Yes, 10 year life. 

Q. Mr. Bishop, do your duties as office manager of The 
Queen City Brewing Company bring you in contact with the 
purchasing of bottles by the company? A. No, I don’t have 
anything to do with the purchase of bottles. However, I 
do handle the invoices when we pay for them. 

Q. Can you tell us what the company pays for bottles? 
A. $2.80 price is an average price. 

Q. Your duties bring you in contact with these contain¬ 
ers from time to time, do they? A. Every day. 

Q. Referring to the containers what, in your opinion, was 
a fair cash value of these metail containers in 1938, 1939, 
1940, and 1941? 

63 Mr. Simmon: Object to the question. 

By the Board: Sustained. 

Mr. Prettyman: Exception. 

Q. What, in your opinion, was the fair cash value of the 
barrels and cases? 

Mr. Simmon: I object to the question. 

By the Board: Sustained. 

Mr. Prettyman: Exception. 

Q. Are you familiar with the cost of the metal contain¬ 
ers? A. Yes. In 1933 we paid $6.35 for y* barrels and 
$5.15 for % barrels. 
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By the Board: You were not with the company at that 
time? A. No. 

By the Board: You are just taking that from the records? 
A. Yes. 

Q. In view of the last question I would like to renew the 
question as to what his opinion is as to the cash value of the 
containers in these various years? 

Mr. Simmon: I object to the question. 

By the Board: Sustained. 

Mr. Prettyman: Exception. I might express my view on 
this. My position is that an office manager of the Brewing 
Company having supervision of the records and knowing 
the cost of the containers and knowing what the Internal 
Revenue has done about it and seeing all the vouchers and 
seeing the containers and bottles every day, is a qualified 
witness to express an opinion as to the fair cash value of 
the bottles and containers. 

63 Q. From you experience and knowledge in respect 
to these bottles what would you say is the average 
normal length of life of a bottle, the average? A. Two to 
three years would be a very long life for them. 

Q. What about the wooden containers? A. I think on 
the question of life it would all have to be averaged. There 
might be a case in Washington today that we purchased in 
1933 and there might be one that was just brought down 
today. That would mean four year life there, one brought 
down today and one that was bought in 1933. The depre¬ 
ciation rates established by the Bureau is what we have to 
go by—33^ per cent per year for wooden containers was 
established by them. 

By the Board: You do, however, keep your stock up, do 
you not. When one container becomes deteriorated so you 
can not use it or a bottle broken they are replaced? A. Yes. 

By the Board: So that the stock and the bottles and con¬ 
tainers are kept up? A. Yes. 

Q. Have you any opinion Mr. Bishop, as to the probable 
remaining average life on these metal containers? A. No, 
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there are several factors entering into that. One other 
factor besides rough handling. They cannot be used 25 
years as was mentioned a few minutes ago. If you are fa¬ 
miliar with the inside of a beer keg. Every time a keg is re¬ 
turned it is inspected to see how the coating of pitch is in 
there. If that is pitched for 25 years you might get one 
gallon of beer in a % barrel. They can’t be used over 
65 a long period because they have to be repitched all 
the time. The customer would not be getting the full 
contents of that. Now it is rather fortunate that we didn’t 
dispose of these at $1.00 just for the reasons Mr. Whiting 
mentioned. Our draught beer has increased in the last year. 

Q. Do you have an opinion as to the probable average 
usefulness of the life of these containers? A. No, that 
would just be a wild guess if I said that. 

Mr. Prettyman: That’s all. 

Cross-Examination 
By Mr. Simmon: 

Q. How often are these kegs repitched? A. Just when 
they are needed. 

Q. How frequently do they generally need it? A. Prob¬ 
ably the second or third trip back to the brewery. 

Q. How many trips do they make a year? A. I don’t 
know. 

Q. How often do you pitch a keg per year? A. I don’t 
know. 

Q. You don’t know how often it would be repitched in 25 
years? A. It would be quite a bit—I don’t know. 

Q. How do you know it would be quite a bit then? A. 
Just from superficial knowledge. And from my observa¬ 
tion. 

By the Board: They are pitched when they are needed? 
A. Yes, and with the beer coming in contact with the metal 
it is necessary to repitch them often. 

By the Board: That is what you have been told? A. Yes, 
I never pitched a keg in my life. 
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66 Q. Did you receive any quotation during—between 
1938 and 1941 or receive any information regarding 
the replacement price of these metal kegs? A. No. 

Mr. Simmon: That’s all. 

Mr. Prettyman: That’s all. 

Witness excused. 


Mr. Whiting, heretofore duly sworn on behalf of the peti¬ 
tioner, recalled for further re-direct examination: 

Mr. Simmon: This testimony relates to 1938, 1939, 1940, 
and 1941 and no mention is made of 1937. 

Mr. Prettyman: It is not involved. 

Mr. Simmon: The tax year would be July 1, 1937. 

Mr. Prettyman: All right. 

Re-direct Examination 
By Mr. Prettyman: 

Q. Mr. Whiting, you testified here as to the conditions of 
these containers for the years 1938, 1939, 1940, and 1941. 
Now what changes, if any, would you make in that testi¬ 
mony so far as it relates back to 1937? A. I think the 
condition is identical. 

Q. The same testimony then that you have given in re¬ 
gard to the conditions and the various prices, etc., in 1938, 
1939,1940 and 1941 would apply likewise to 1937? A. Yes. 

Mr. Whiting, did The Queen City Brewing Com- 
67 pany ever have a dispute with the Bureau of Inter¬ 
nal Revenue regarding the depreciation of metal con¬ 
tainers? A. Yes, a very extensive one. 

Q. And the representative of the Bureau of Internal Rev¬ 
enue examined the containers, did they not? A. Yes, after 
you and our auditor and myself had a hearing in Baltimore 
the Bureau of Internal Revenue sent inspectors to Cum¬ 
berland who went over all of the containers about which a 
question had arisen as to what the depreciation should be. 

Q. After that inspection did the Bureau of Internal Rev- 
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enue fix a depreciation rate on the containers? A. Yes, 
the life of the containers at ten years and allowed ten per 
cent depreciation per year. 

Q. Do you have the figures or number of containers and 
cases that were in the District of Columbia on June 30, 
1937? A. No, and I don’t believe they are in the office. 

Mr. Prettyman: That’s all. 

Witness excused. 


Mr. Prettyman: I will stipulate with Mr. Simmon that 
the number of x /j, and the cases in the District of Colum¬ 
bia were were the following: 268 V* barrels, 69 *4 barrels, 
5,000 cases, including 24 bottles each. 

Mr. Simmon: I have no witness but there is one bit of 
evidence that I do want to put in the record. That is the 
cost of the metal V* barrels and % barrels as of the 
68 dates involved here,—the cost of such barrels to a 
brewer. I don’t have a witness at this time but I do 
want to put that in at a later date. I would like to ask that 
the case be continued. 

By the Board: I want to know how T many kegs were 
bought in 1933 and how many are remaining today. 

Mr. Prettyman: I am going to object to any continuance 
or delav of this case. 

By the Board: It has been the rule of this Board ever 
since it was established that no case is over until it is de¬ 
cided and if the petitioner or respondent should get back to 
their office and find out there is something that they want 
in the record the case is open. I think this is the first time 
the District has ever made such a request. It seems to me, 
however, that Mr. Simmon should have had this testimony 
ready this morning and I am going to deny respondent’s 
request for continuance. I would like to ask Mr. Whiting 
some questions. 

Mr. Prettyman: All right. 

Mr. Whiting, heretofore duly sworn on behalf of the peti¬ 
tioner, recalled for further examination by the Board: 
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Examination 

By the Board: 

Q. You were connected with the petitioner on July 1, 
1937? A. Yes. 

69 Q. And you have been connected with the peti¬ 
tioner since that time? A. Yes. 

Q. These metal containers are manufactured by several 
companies, aren’t they? A. Yes, a number of different 
companies. We bought from two companies. 

Q. Do you know what the market price of the barrels 
was on July 1, 1937? A. I don’t know, because we were 
not in the market to buy. And we made no inquiries about 
buying. 

Q. Then you don’t know the market price? A. No. 

Q. Do you know what it would cost to go out in the open 
market and buy them? A. No, we never made any inquiries 
after we purchased them in 1933. 

Q. Do you know what the market price was in 1933 when 
you purchased them? A. Yes. 

Q. Did you purchase them on the market? A. We were 
in contact with a number of the manufacturers of con¬ 
tainers and we took the best available price for a good 
barrel. 

Q. And if there has been any change in the market you 
don’t know what it is? A. No. 

Q. That is the last deal you had, in 1933? A. Yes. 

70 Q. You are more familiar with the market price 
of wooden boxes, aren’t you. A. Yes, because we 

buy them every year and also bottles every year. 

Q. If there had been any material change in the market 
price between July 1, 1937, and the present time with re¬ 
spect to boxes, bottles and cases would you know about it? 
A. When you say present time there is a little difficulty 
there to— 

Q. I mean in 1941 ? A. I would say no appreciable change. 
There might have been one cent difference in the gross 
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price of bottles, or something like that. But $2.80 is aver¬ 
age price we paid for a gross. 

Q. And the cases $0.52? A. Yes, the wooden shell. 

Q. And one-half to one-third of the cases have to be re¬ 
placed each year—would that seem reasonable? A. That 
is my judgment, yes. I have no definite figures but knowing 
the amount we purchase each year I would say that is about 
correct. 

Q. Do you purchase them at any stated time or just as 
you need them? A. We purchase the shells just as we need 
them. The contract is made with Owens Illinois Company 
at the beginning of the year for a certain number of bot¬ 
tles and then as we need them we order them in by carload 
lots. 

Q. As to your cases you purchase them as you need them ? 
A. Yes. 

Q. And from % to Vo are purchased new each year? A. 
Yes. 

71 Q. So then it would be fair to say now at this 
moment that from one-half to one-third of your cases 
are new at this time, practically new? A. Yes. We haven’t 
been able to buy any material because the manufacturers 
are restricted in materials. 

Q. At this time? A. Yes, but up to 1941 that would be 
true. 

Mr. Simmon: I understand that my request to submit 
additional testimony has been denied? 

By the Board: That’s right. 

Witness Excused. 


Ross M. Lehman, being first duly sworn on behalf of the 
respondent herein, deposes and says: 

Direct Examination 

By Mr. Simmon: 

Q. State your name ? A. Ross M. Lehman. 

Q. You are an examiner in the office of Personal Prop¬ 
erty Tax? A. Yes. 
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Q. Did you make an examination which resulted in the 
tax assessment against the petitioner in this case? A. 
Yes. 

Q. For the fiscal year 1938? A. Yes. 

72 Q. Will you state to the Board the values used in 
making the assessment upon metal barrels, 2 /> and % 
barrels, and shells and bottles? A. The shells containing 
24 bottles, 75^ each based on the fact of the constant turn¬ 
over and replacement; $6.00 for % barrels, metal, and $4.00 
for % metal barrels. 

*#•••••••• 

75 By the Board: This is the second hearing in this 
case isn’t it? 

Mr. Prettyman: Yes. We have one or two questions 
from Mr. Whiting, if your Honor please. 

F. Brooke Whiting, heretofore duly sworn on behalf of 
the petitioner, recalled for further re-direct examination: 

Re-direct Examination 

By Mr. Prettyman: 

Q. Mr. Whiting, you have available the number of metal 
containers which you had on hand on January 1,1942, have 
you not? A. Yes. We had 1,782 steel barrels, and 733 *4 
barrel containers. 

Q. Now since the last hearing have you attempted to get 
a quotation on metal containers? A. Yes. 

Q. With what result? A. I wrote to the Pressed Steel 
Tank Company who manufactured the containers and from 
whom we purchased them. The only report I had with ref¬ 
erence to price was the present day price in a letter dated 
January 28, 1942. The Company gave no answer to my 
request for prices on previous dates. 

Q. What price did they quote you as of January 1, 1942? 
A. Here is the letter? 

Mr. Prettyman: I wish to introduce this letter as Peti¬ 
tioner’s Exhibit “2”. 

By the Board: It will be received in evidence. 
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A. I might add I also attempted to get a price on second 
hand containers and I could get no offer and no price what¬ 
ever. 

76 Q. For second hand metal containers? A. That’s 
correct. 

By the Board: Either as of this date or back of July, 
1937? 

Q. You are speaking now of recent attempts, are you not? 
A. Yes. 

By the Board: You couldn’t get a quotation at the pres¬ 
ent price or what the price was back in July, 1937? 

A. That’s correct. I did get a price offer as I testified 
to here before. 

Q. Mr. Whiting one correction. The record indicates that 
you testified that the price you paid for these metal con¬ 
tainers, % barrels, was $.75. What was the cost—what did 
you pay for the V 4 barrels? A. The cost we paid was $5.15, 
and I so testified. 

Q. Now Mr. Whiting, I don’t know whether or not the 
record shows if the company paid the Maryland taxes that 
were assessed on personal property. Were those taxes paid 
as assessed by the Maryland authorities ? 

Mr. Simmon: I object to that. I think if they are going 
to establish that the tax was paid on property located in 
the District of Columbia that there should be evidence show¬ 
ing that the report included the property that was located 
in the District and that an assessment was based upon this 
property. 

Mr. Prettyman: That is already in the record. 

Mr. Simmon: No it isn’t. 

Mr. Prettyman: Yes, that is in the record of the other 
hearing. 

77 Mr. Simmon: I object to the question, first, on 
the ground of immateriality, and second, that the 

best evidence would be the receipt showing the number of 
containers on which the tax was based. 

By the Board: All the question was,—did you pay such 
tax assessed against you by the State of Maryland. 
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Mr. Simmon: Let’s see if it does answer the question 
here. The question in the record of the other hearing is— 
“In 1938 was the tax assessed on all containers by the 
State of Maryland?” The answer to that is—“It was not. 
The report to the State Tax Commission of Maryland gave 
an item of containers but fixed no value and there was no 
assessment made for the containers in 1938. In 1939 and 
1940 the total value of containers for assessment purposes 
was fixed by the State Tax Commission of Maryland at 
$20,000.” Another question—“How about 1941? 

Answer—“Same amount.” 

By the Board: He asked him if he paid such tax as was 
assessed against him. Let him answer? 

A. The taxes assessed were paid. I know it because I 
countersigned the check for the payment of them. 

Mr. Prettyman: If your Honor please, we have wired 
for figures as to the number of containers on hand on Janu¬ 
ary 1, 1941, but that wire has not arrived. We were ex¬ 
pecting it and when it comes I want to put it in. 

By the Board: What is the purpose of that testimony? 

Mr. Prettyman: The purpose of the figure is to show 
the number already in the record that they bought in 1933, 
by showing the number on hand now, and show how 
78 many are gone in the meantime which will give us 
some indication as to their life. 

By the Board: All right. Have you any objection to the 
receipt of the telegram in evidence? 

Mr. Simmon: No. 

Witness Excused. 

John F. Blohme, being first duly sworn on behalf of the 
petitioner herein, deposes and says: 

Direct Examination 

By Mr. Prettyman: 

Q. State your name? A. John F. Blohme. 

Q. What is your occupation? A. Master brewer for the 
Queen City Brewing Company. 
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Q. Where are they located? A. Cumberland, Maryland. 

Q. How long have you been master brewer? A. Since 
1904. 

Q. How long have you been wfith the Queen City Com¬ 
pany? A. Two years last November. 

Q. Will you state briefly where you have been brew mas¬ 
ter during your experience? A. My first job was at Cam¬ 
bridge, Ohio, in 1904. I took a post graduate course and 
then took a position in Jamestown, New York where I was 
for fourteen years and from there I went to Michigan City, 
and I worked in Chicago during prohibition for an extract 
company. When liquor was legalized I went with the Burke 
Company in Chicago. From there I went to Terra Haute, 
Indiana, for five years. Then I went to Louisville, Ken¬ 
tucky, and was there six months and then took the position 
with the Queen City Company. 

Q. You were in Louisville, Kentucky, for six months? A. 
Yes. 

79 Q. Now in general, what are the duties of a mas¬ 
ter brewer? A. To supervise the production of beer 
and see that everything is okey. 

Q. A sort of general superintendent? A. Yes. 

Q. Do you have anything to do with the beer containers ? 
A. Yes, we inspect them after the washhouse boss gets 
through with them, and we inspect them for pitching and 
inspect the condition of the cooperage. 

Q. Have you had any experience with steel beer con¬ 
tainers? A. Yes, since liquor has been legalized. 

Q. How many companies have you worked for that used 
them? A. Four, I believe. 

Q. Were steel beer containers used before prohibition? 
A. No, they were experimenting on them and then after 
prohibition they could not get wood—after the repeal of 
prohibition they couldn’t get the right kind of wood and 
they started using steel kegs. 

Q. What do they use now, wood or metal, in 1942? A. 
When beer was first legalized you couldn’t get wood so they 
had to go to steel. Since I have been with this company we 
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have bought 500 */> barrels of wood because the public 
demanded it. 

Q. How long ago did you turn back to wood? A. It has 
been coming right along. The wood has to be seasoned for 
four years to make it perfect. Green wood would not do 
so now you can get wood but it is pretty hard to get. 

Q. Do these metal containers wear out? A. Yes. 

80 Q. What causes that? A. The wear and tear. In 
the handling of the kegs they are dropped and are 

worn that way, for one thing—the constant handling of 
them. We figure the life of a keg to be four or five years. 

By the Board: Do you mean the average or the maxi¬ 
mum life? 

A. I would say the average, about five years. The steel 
kegs used in Cumberland will last much longer than those 
going out because they have better care and the drivers 
have their bumpers for the purpose of dropping the kegs. _ 

Q. How long would they last? A. We have had kegs go 
out new and come back practically useless because the con¬ 
tainer was dropped and dented. Then they wear out on 
the rim and a man is liable to get steel slivers in his hands 
in handling them. We have cooperage on the junk pile 
now. You can’t get anything for them. We have a number 
of V 2 barrels that probably can’t be used any more than this 
summer. 

Q. Do they rust? A. Yes, we have to paint them twice 
a year. 

Q. Can you repair them? A. No, we would have to send 
them back to Milwaukee and that is out of the question. We 
put them on the junk pile. 

Q. Can you sell them? A. No. The farmers will buy 
them and cut them in half and make chicken troughs out of 
them. 

Q. You say you are going to discard a large number this 
spring? A. Yes, we have 300 or 400 that probably won’t 
last the summer out. We can get wood now. 

Q. About how many kegs does the company have 

81 out in the trade at a given time, ordinarily? A. Oh, 
I imagine about 1,000 % and 200 *4 kegs. 
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Q. Where are the rest of them? A. In the rocket room 
and wash house. 

Q. Do you have new ones on hand? A. Yes. 

Q. Wood or steel? A. Steel. They were bought in 1933. 

Q. And you have some in reserve? A. Yes, we put them 
in as we need them. 

Q. I understood your testimony to be that in vour opin¬ 
ion the average life of these kegs in use is five years? A. 
Yes. I wouldn’t say beyond that, unless they are unloaded 
with bumpers. If they don’t do that it is too bad for the 
keg. These kegs come back and have to be repitched and 
repitched. 

Q. How often do you repitch the keg used outside of Cum¬ 
berland? A. Every time it comes in. 

Q. The steel ones ? A. Yes, because the handling loosens 
the pitch and we can’t take any chances on them. That 
itself is quite an item. I imagine each keg pitched will 
amount to 12 or 15 cents. 

Q. What is the purpose of putting the pitch in there? 
A. To keep the beer from coming in contact with the steel. 
Wood does not require as much pitching as steel. 

Mr. Prettyman: That’s all. 

82 Cross-examination 

By Mr. Simmon: 

Q. How many kegs did you have in 1933 ? A. I was not 
there. 

Q. How many did they have when you came—when you 
went to work there? A. I don’t recall because I came there 
in November, 1939, and Mr. Newman was still there and he 
took up stock and what those figures were I don’t know. 

Q. You stated, I believe, that the kegs used away from the 
plant or in other cities would probably receive more severe 
wear than the ones used locally. Do you reserve a cer¬ 
tain number for local use? A. No, but you can tell the dif¬ 
ference in the kegs when they come back. 
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Q. Then a keg may be used for a while in Cumberland 
and then sent to Washington? A. Yes. 

Q. I understood you to say that those kegs used in the 
trade away from the plant would have an average life of 
about five years ? A. Yes. 

Q. What is the average life of the keg that is kept in Cum¬ 
berland? A. Ten years. 

Examination 

By the Board: 

Q. How often do they take new kegs out of reserve and 
put them into the trade? A. Right now a lot of the kegs are 
not returned since they have taken the deposit off and we 
have to write every week to the different distributors for the 
kegs to be sent back. 

Q. How long has this practice of waiving the deposit 
been going on? A. Since last summer—about June, 
1940. 

83 Q. Has it been the practice of the Queen City 
Brewing Company since you have been there that 
when a keg becomes useless because of breaking down or in¬ 
jury to that keg, that that is taken out and one—another one 
put in its place? A. It all depends on how bad the keg was 
injured. 

Q. But 'what I want to know is when you would retire one 
steel keg, did you take another out and put in its place? A. 
No, for the reason that during 1939 and 1940 business was 
poor and we didn’t need to do that. Now business has picked 
up and we have to have more cooperage and they are going 
to wood. 

Q. How many officers are there in the Queen City Brew¬ 
ing Company? A. I have two assistants. 

Q. What other officers? A. Mr. Whiting is President and 
I am superintendent,—I am the brew master. Vice presi¬ 
dent is Dr. Gracey, and Mr. Riper, secretaary-treasurer and 
the office manager but he has nothing to do with the plant. 
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Mr. Simmon: I would like to introduce a few letters I 
have here. 

Mr. Prettyman: (Looking at instruments) I have no ob¬ 
jection to the offer but I do object to the materiality of them. 
I don’t see what the cost of a barrel in 1937 has to do with 
this case. 

By the Board: The letters will be marked Respondent’s 
Exhibits “A”, “B”, and “C”, and received in evidence. 
From these exhibits there are two prices here. One model 
is insulated and one is non-insulated. Exhibit “B” 
84 represents model 564, insulated which costs $8.95 for 
3 /2 barrel, and uninsulated M> barrel $6.80, and the 9" 
hoops $6.60 barrel. 

Mr. Simmon: You mean the 9" and 6" hoops? 

By the Board: Yes. 

Cross-Examination Resumed 
By Mr. Simmon: 

Q. Mr. Blohme, can you describe those barrels? A. We 
have both insulated and straight shell. The straight shell is 
straight up and down. The other keg is insulated with the 
exception of the lining on the inside. 

0. Do you know whether or not your kegs could be iden¬ 
tified as model 564 ? A. I don’t know. One is the Murrony 
keg. 

Q. Are yours 9" or 6"? A. I don’t know. The barrel 
has 9" hoops. 

Bv the Board: Now am I to understand when this wire 
comes in as to the number of kegs on hand January 1, 1941, 
that that will be received without a further hearing? 

Mr. Simmon: Yes. 

Examination 

By the Board: 

Q. Will that information be concerning the kegs in service 
or all the kegs? A. All the kegs. 
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Q. Does the testimony given here today that the number 
of kegs on hand January 1, 1942, as 782, refer to all kegs? 
A. Yes. 

Q. Those kegs were bought in 1933? A. Yes. 

85 Q. And how many since? A. None have been 
bought since then. 

Mr. Prettvman: The record shows that 3200 2 /> barrels 
were bought in 1933 and 1,501 % barrels in 1933. None have 
been bought since then. 

By the Board: There is no testimony to show how many 
average barrels were in use during the years from 1932 
down. 

Mr. Prettvman: Yes, 1,000 % barrels and 200 % barrels. 
That has been testified to before. 

By the Board: What is your reserve of new barrels ? 

Mr. Prettvman: That does not make any difference. We 
are trying to determine the condition of the barrels in use. 

By the Board: They might have been taken out days be¬ 
fore. What was the practice of taking barrels out of stor¬ 
age? When you started in 1933 was half of them in reserve? 
Mr. Prettyman: More than half of them. 

A. Ordinarily, there are about 1,000 out in use. 

By the Board: We don’t know in 1937 or 1933, whether 
or not he had % in storage, or how many. 

Mr. Prettyman: We know how many we had in the Dis¬ 
trict of Columbia. 

By the Board: The testimony shows that 3,000 or more 
barrels were purchased in 1933. Now T get the impression 
that part of that quantity you purchased in 1933 were never 
put into action. 

Mr. Prettyman: That’s right. They are still in reserve. 
By the Board: Then there are some barrels that might 
come to Washington today that might be brand new. 

86 Mr. Prettyman: That’s right and also some might 
be eight or nine years old, so the best we can come to 

is the average. There is no way we can do it, except on an 
average timing. 
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Mr. Whiting, heretofore duly sworn on behalf of the pe¬ 
titioner, recalled for further re-direct examination: 

Re-direct Examination 

By Mr. Prettyman: 

Q. Describe how you pull these barrels out of reserve? 
What is the operation? A. When the old barrel is worn out 
and can’t be used new barrels are taken out and put in place 
of them. 

By the Board: When you started in 1933 with all steel 
barrels, how many, what quantity of the 3,000 which you 
purchased went into use? What part of that number did 
you put into use ? Of the % barrels ? A. That is a very dif¬ 
ficult question to answer. This draught beer at that time 
was not sold as extensively as now. In other words, the 
draught accounts have increased during the last year or so. 
I do not believe I could give you an accurate idea as to the 
number used. 

By the Board: But of the quantity you purchased you 
still have on hand 1,782 barrels? A. Yes, as of January 1 
this vear. 

V 

By the Board: You don’t know how many you have in 
storage? A. No, but that could be determined by an actual 
count. 

87 Mr. Prettyman: Mr. Whiting, will you state the 
number of % barrel metal containers which you 
bought in 1933? A. 3,200 *4 barrels and 1,501 % barrels. 

*••••••••• 
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IN THE 

United States Court of Appeals 

for the District of Columbia 

No. 8303 


THE QUEEN CITY BREWING COMPANY,. 

Petitioner , 


DISTRICT OF COLUMBIA, 


Respondent. 


BRIEF ON BEHALF OF THE RESPONDENT 


SUMMARY OF ARGUMENT 

The owners of tangible personal property having a taxable 
situs in the District of Columbia are required to file returns 
thereof in the month of July of each year, and such property is 
required to be assessed at not less than the full and true value 
thereof on July 1 of such year. 

However, the question of the liability of the petitioner herein 
to file returns was not presented to the Board, and such question 
cannot be raised for the first time on appeal 

The Supreme Court has definitely held that movable prop¬ 
erty, such as the containers here involved, is taxable under a 
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general statute such as the one in effect in the District of Colum¬ 
bia. The basis of the jurisdiction to tax such tangible property 
is the habitual employment thereof within the taxing jurisdic¬ 
tion, and the question of whether the owner is engaged in busi¬ 
ness therein is immaterial. 

The valuations made by the Assessors of the various classes of 
petitioners containers regularly employed in distributing its 
products in the District of Columbia represent the full and true 
value of such property. The evidence offered by petitioner at 
the hearing before the Board was not sufficient to overcome the 
presumption of validity of the assessments nor to sustain the 
argument that petitioner’s containers had a value less than that 
used by the Assessors. Such valuations have been approved by 
the Board of Tax Appeals and should not be disturbed by this 
Court. 


ARGUMENT 

I 

The statute levies a tax upon all tangible personal property having 
a taxable situs in the District of Columbia, and requires 
the filing of returns by the owners of such property. 

Section 6, paragraph 1, of the Act of July 1, 1902 (32 Stat. 
617, Title 47-1203, D. C. Code, 1940 Edition), provides that 
the Assessor of the District of Columiba shall annually cause 
to be prepared a printed blank schedule of all tangible per¬ 
sonal property and all general merchandise or stock in trade, 
owned or held in trust or otherwise subject to taxation; that 
when such schedule is ready for delivery, notice thereof shall 
be given by the Assessor by advertisement in one or more of 
the daily newspapers published in the District, and a copy 
of said schedule shall be delivered to anyone applying therefor 
at the office of the Assessor; that “Every person, association, 
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corporation, firm, or company in said District liable to taxa¬ 
tion hereunder, and every association, company, executor, 
administrator, guardian, or trustee holding personal property 
in trust liable to taxation hereunder, shall, within 30 days 
after the last publication of said advertisement, as aforesaid, 
fill out the proper blanks in said schedule with a full and true 
statement, as in this section hereinbefore required, and make 
and sign an affidavit to the truth thereof,”. 

Section 6 of the Act of July 1, 1902, supra, was amended by 
the Act of July 3,1926 (44 Stat. 833; Sec. 47-1202, D. C. Code, 
1940 Edition), as follows: 

‘That the returns of all personal property provided 
for in section 6 of the said Act of July 1, 1902, shall 
be made during the month of March in the fiscal year 
preceding the one under which the assessment is to be 
levied, and, except as otherwise provided by law, the 
value of the tangible and intangible property shall be 
taken as of January 1 for a basis of assessment for 
the next fiscal year.” 

The said Section 6 was further amended by the Act of 
February 18, 1929 (45 Stat. 1227), as follows: 

“That beginning July 1,1930, returns of all personal 
property other than automobiles shall be made in the 
month of July in the fiscal year in which the assess¬ 
ment is levied and the value of such property shall 
be made as of the first day of that month except that 
merchants shall continue to return their average 
stock in trade as provided in said act of 1902: Pro¬ 
vided, That this section shall be effective during 
March, 1929.” 

It will be noted that the amendment of July 3, 1926, re¬ 
ferred to returns of personal property provided for in Section 6 
of the Act of July 1, 1902, while the amendment of February 
18, 1929, referred to returns of all personal property other 
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than automobiles. The language of the 1929 amendment is 
all-inclusive, and requires returns of all tangible personal 
property subject to taxation in the District of Columbia. There 
would appear to be no question that the petitioner was re¬ 
quired to file returns of its personal property actually in the 
District of Columbia during the month of July of the taxable 
years involved. It might be observed, however, as the Board 
pointed out in its opinion, that the question of liability of the 
petitioner to file such returns was not before the Board of Tax 
Appeals. The Board stated that if this question had been 
presented it would have been compelled to hold adversely to 
the petitioner (Pet. App. 22.). 

The above-mentioned provisions relate to the filing of re¬ 
turns and not the levy of the tax. The original levying 
section is found in paragraph 2 of Section 6 of the Act of July 
1, 1902 (32 Stat. 618), and provides as follows: 

“On all tangible personal property, assessed at a 
fair cash value (over and above the exemptions pro¬ 
vided in this section), including vessels, ships, boats, 
tools, implements, horses, and other animals, car¬ 
riages, wagons, and other vehicles, there shall be paid 
to the collector of taxes of the District of Columbia 
one and one-half per centum on the assessed value 
thereof.” 

On June 29, 1922, the following provisions were enacted 
into law (42 Stat. 669; Section 47-501, D. C. Code, 1940 Edi¬ 
tion) : 


“For the purpose of defraying such expenses of the 
District of Columbia as Congress may from time to 
time appropriate for, there hereby is levied for each 
and every fiscal year, a tax at such rate on the real 
and personal property subject to taxation in the Dis¬ 
trict as will, when added to the other taxes and rev¬ 
enues of the District, produce money enough to en- 
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able the District to pay promptly and in full all sums 
directed by Congress to be paid by the District, and 
for which appropriation has been duly made; * * 

And, in the Act of July 3, 1926 (44 Stat. 833; Section 47- 
1202, D. C. Code, 1940 Edition), it is provided that: 

“All personal property in the District of Columbia 
subject to taxation shall be listed and assessed at not 
less than the full and true value thereof in lawful 
money.” 

The taxes here involved were levied under the provisions 
of the Act of June 29, 1922, which authorizes the taxation by 
the District of property which constitutionally may be the 
subject of taxation by the District of Columbia. 

II 

0 

The property here involved had a taxable situs in the District of 
Columbia, and is taxable under the District statute. 

The petitioner contends that its tangible personal property 
habitually employed in the District of Columbia cannot be 
legally taxed by the District of Columbia for two reasons: 
First, that the taxing statute must specifically refer to prop¬ 
erty moving in and out of the taxing jurisdiction and such 
property cannot be taxed under a general statute such as that 
in force in the District of Columbia, and, secondly, that the tax 
may not legally be imposed for the reason that the petitioner 
was not engaged in business in the District of Columbia. 

Petitioner's argument that its movable property is not tax¬ 
able under a general statute such as that applicable in the 
District of Columbia is clearly refuted by the decision of the 
Supreme Court in the case of Johnson Oil Co. v. Oklahoma, 
290 U. S. 158. The statute involved in the Johnson case pro¬ 
vided as follows: 
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“All property in this State, whether real or personal, 
including the property of corporations, banks and 
bankers, except such as is exempt, shall be subject 
to taxation.” [Sec. 1, Chapter 44, Session Laws, 1915, 
page 64 (Sec. 9574, C. 0. S. 1921)]. 

Petitioner, on page 11 of its brief, erroneously states that 
the Oklahoma statute involved in the Johnson case specifically 
provided for the taxation of rolling stock, and provided a 
formula for determining the average number of cars properly 
taxable in Oklahoma on an ad valorem, basis, and in support 
of such conclusion refers to an Oklahoma statute enacted in 
1931 which was involved in the case of Pullman Co. v. Murray, 
171 Okla. 450,43 P. (2d) 428. The Johnson OH Co. case, how¬ 
ever, involved taxes assessed under the above-quoted statute 
for the years 1925 to 1928, and 1931. The opinion of the 
Supreme Court of Oklahoma, 162 Okla. 185, 19 P. (2d) 168, 
quotes the applicable statute (Sec. 9574, C. 0. S. 1921), and a 
reading of this opinion clearly discloses that the case was 
decided under this general statute. The statement of the case 
in the brief for the appellant (Johnson Oil Co.) in the Supreme 
Court of the United States sets forth that the taxes involved 
were levied under the above-quoted general statute. The 
question here raised by the petitioner was presented to the 
Supreme Court in the Johnson Oil Co. case and the appellant 
in that case devoted part 3 of its brief (beginning on page 24) 
to the contention that “While it is within the power of a state 
to tax cars that move in and out of a state, provided a method 
is used that reflects truly the jurisdictional facts, such a tax 
cannot be imposed in the absence of an enabling act of the 
Legislature fully defining the method. As there was no such 
statute in Oklahoma, no tax may be imposed by the taxing 
authorities of that State on the cars in question.” The Su¬ 
preme Court obviously considered the contention to be without 
merit. See also: Union Tank Car Co. v. McKnight, 84 F. (2d) 
421, wherein the Circuit Court of Appeals for the Seventh Cir- 
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cuit sustained a tax upon the average number of tank cars in 
Illinois County under a general Illinois statute taxing per¬ 
sonalty. In the course of the opinion the Court stated: 

“This method of determining the amount of tax¬ 
able property has been approved by the Supreme 
Court and its practicability and fairness are self- 
evident. In Johnson Oil Co. v. Oklahoma, 290 U. S. 

158, 161, 54 S. Ct. 152, 78 L. Ed. 238, the court was 
passing on a similar general tax law of Oklahoma, and 
it sustained the theory of an assessment based upon 
the average number of cars in Oklahoma.” 

Petitioner next contends that the tangible personal property 
here involved had no taxable situs in the District of Columbia 
for the reason that petitioner was not engaged in business in 
the District. While some of the cases recite the fact that the 
taxpayers involved were engaged in business in the taxing 
jurisdiction, petitioner cites no authority for the contention 
that the doing of business within the taxing jurisdiction is 
essential to the levying of a tax upon tangible personal prop¬ 
erty regularly employed within such jurisdiction. Tangible 
personal property is taxable in the jurisdiction where it is 
located and protected (and not elsewhere), and the question 
of whether the owner of such property is engaged in business 
in the jurisdiction is immaterial 1 . 

The personal property here involved was brought into the 
District by the petitioner’s distributor or franchisee with the 
knowledge and consent of the petitioner. While the actual sale 

1 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 202; 

Frick v. Pennsylvania, 268 U. S. 473, 489, et aeq.; 

Southern Pacific Co. v. Kentucky, 222 U. S. 63, 75; 

American Refrigerator Transit Co. v. Hall, 174 U. S. 70, 82; 

Union Refrigerator Transit Co. v. Lynch, 177 U. S. 149, 154; 

Johnson Oil Co. v. Oklahoma, 290 U. S. 158; 

City Bank Co. v. Schnader, 293 U. S. 112, 120; 

Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18, 35 L. Ed. 613. 

Blodgett v. Silberman, 277 U. S. 1, 18. 
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of petitioner’s products in the District was made by the distri¬ 
butor or franchisee, petitioner’s beer containers were in the 
District for the obvious purpose of advancing and promoting 
its business. The property was not casually or temporarily 
in the District. Some of the containers remained in the Dis¬ 
trict for only a short period of time, while others remained for 
a substantial period of time. At all times during the tax 
years involved there was present in the District a large number 
of containers belonging to petitioner, and the fact that they 
were continuously passing in and out of the District is im¬ 
material. During the time the property of the petitioner was 
in the District of Columbia it received the same protection 
from the local government that property of a resident or local 
corporation received, and if a local consumer or dispenser of 
beer had withheld return of any of petitioner’s property, the 
courts of the District only could have afforded the appropriate 
remedy. 

The basis of the jurisdiction to tax the beer containers of 
the petitioner is the habitual employment of such property 
within the District of Columbia, and the right to tax is sus¬ 
tained by the decision in the Johnson Oil Co. case, supra, 
wherein the Supreme Court stated (page 162-163): 


“The basis of the jurisdiction is the habitual em¬ 
ployment of the property within the State. By virtue 
of that employment the property should bear its fair 
share of the burdens of taxation to which other prop¬ 
erty within the State is subject. When a fleet of cars 
is habitually employed in several States—the indivi¬ 
dual cars constantly running in and out of each State 
—it cannot be said that any one of the States is en¬ 
titled to tax the entire number of cars regardless of 
their use in the other States. When individual items 
of rolling stock are not continuously the same but are 
constantly changing, as the nature of their use re¬ 
quires, this Court has held that a State may fix the 
tax by reference to the average number of cars found 
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to be habitually within its limits. Marye v. Balti¬ 
more & Ohio R. Co., (127 U. S. 117, 123) * * *. This 
principle has had frequent illustration. It was thus 
stated in American Refrigerator Transit Co. v. Hall, 
(174 U. S. 70, 82) * * *, (pg. 82): ‘It having been 
settled, as we have seen, that where a corporation of 
one State brings into another, to use and employ, a 
portion of its movable personal property, it is legiti¬ 
mate for the latter to impose upon such property, 
thus used and employed, its fair share of the burdens 
of taxation imposed upon similar property used in 
like way by its own citizens, we think that such a tax 
may be properly assessed and collected, in cases like 
the present, where the specific and individual items 
of property so used and employed were not continu¬ 
ously the same, but were constantly changing, accord¬ 
ing to the exigencies of the business, and that the tax 
may be fixed by an appraisement and valuation of the 
average amount of the property thus habitually used 
and employed.’ See, also, Union Refrigerator Transit 
Co. v. Lynch, (177 U. S. 149, 152) * * *; Union Re¬ 
frigerator Transit Co. v. Kentucky, (199 U. S. 194, 
209, 211) * * *; Germania Refining Co. v. Auditor 
General, 184 Mich. 618; 151 N. W. 605; affirmed 245 
U. S. 632; Union Tank Line Co. v. Wright, (249 U. S. 
275, 282) # # *. 

“Applying these principles, no ground appears for 
the taxation of all the cars of the appellant in Okla¬ 
homa. It is true that the cars went out from and 
returned to Oklahoma, being loaded and reloaded at 
the refinery, but they also entered and were employed 
in other States where the oil was delivered. Okla¬ 
homa was entitled to tax its proper share of the prop¬ 
erty employed in the course of business which these 
records disclose, and this amount could be determined 
by taking the number of cars which on the average 
were found to be physically present within the State.” 


The principle under which tangible personal property is 
taxed was well expressed in the recent opinion of the Supreme 
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Court in the case of Curry v. McCanless, 307 U. S. 357, as 
follows (pg. 364) 2 : 

“* * * When we speak of the jurisdiction to tax land 
or chattels as being exclusively in the state where they 
are physically located, we mean no more than that 
the benefit and protection of laws enabling the owner 
to enjoy the fruits of his ownership and the power to 
reach effectively the interests protected, for the pur¬ 
pose of subjecting them to payment of a tax, are so 
narrowly restricted to the state in whose territory the 
physical property is located as to set practical limits 
to taxation by others. Other states have been said to 
be without jurisdiction and so without constitutional 
power to tax tangibles if, because of their location 
elsewhere, those states can afford no substantial pro¬ 
tection to the rights taxed and cannot effectively lay 
hold of any interest in the property in order to compel 
payment of the tax. See Union Transit Co. v. Ken¬ 
tucky, 199 U. S. 194, 202; Frick v. Pennsylvania, 268 
U. S. 473, 489 et seq.” 

If the petitioner’s contention that engaging in business in 
the District is a prerequisite to the District’s right to tax 
tangible personal property were correct, it would follow that 
a large number of individuals and corporations not engaged 
in any business and not present in the District during the 
respective tax years would escape taxation of their tangible 
personal property although such'property is actually located 
in the District and enjoying the protection and benefit of the 
government services of that jurisdiction. Such class would in¬ 
clude, among others, individuals and corporations storing their 
tangible personal property in warehouses in the District, or 
leasing such property to persons located in the District, and 
those individuals not actually residing in the District during 
the tax year but owning furniture and household equipment 


2 See also authorities cited in Note 1, pg. 7. 
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located therein. The contention for any such unreasonable 
interpretation of the statute is unsupported by any logical 
reasoning or any decision which has come to the attention of 
the respondent. 


Ill 

The valuations used by the Assessors and approved by the Board 
of Tax Appeals are proper and should not be disturbed. 

Petitioner’s products are sold in the District of Columbia 
in three types of containers, i. e., metal half-barrels, metal 
quarter-barrels, and wooden cases containing 24 glass bottles. 
For purposes of taxation for the years here involved, the As¬ 
sessors valued the half-barrels at $6 each, the quarter-barrels 
at $4 each, and each wooden case with its complement of 24 
bottles at 75 cents. Petitioner contends that the values used 
by the Assessors are in excess of the full and true value pro¬ 
vided by the statute. Petitioner insists that the Assessors 
should have used the “market value” of its containers, or 
“the sum in money which the property would bring in a free 
sale between a willing seller and purchaser”. It is the view of 
the respondent that the values used by the Assessors represent 
the full and true values of the property involved. Such valua¬ 
tions have been approved by the Board and should not be 
disturbed by this Court. 

The valuations used by the Assessors represent the full and 
true value of the property involved. 

The record discloses that in 1933 the petitioner purchased 
3200 metal half-barrels and 1500 metal quarter-barrels; that 
during the period since 1933 there were not in use at any time 
more than 1000 half-barrels nor more than 200 quarter- 
barrels; that no barrels have been acquired by petitioner 
since that time; that on December 31, 1940, there remained on 


12 


hand with petitioner 2272 half-barrels and 770 quarter-barrels. 
New barrels were taken out of storage when needed to replace 
discarded barrels, and at all times a number of the containers 
in use was new, or practically so. The cost of the barrels to 
petitioner was S6.35. for half-barrels, and $5.15 for quarter- 
barrels (Pet. App. pg. 57). The President of petitioner testi¬ 
fied that he did not know the price at which similar barrels 
could be purchased at any time subsequent to 1933 (Pet. 
App. pg. 51). He also testified that he did not know the life of 
metal barrels used in the brewery business (Pet. App. pg. 55). 
Petitioner purchased the steel containers from the Pressed 
Steel Tank Car Company, of Milwaukee, Wisconsin. Some of 
the steel containers used by the petitioner were insulated and 
some were not (Pet. App. pg. 71, Tr. pg. 84). The record con¬ 
tains no evidence as to the number that were insulated and 
uninsulated. The prices f. o. b. Milwaukee quoted by that 
Company for containers of the kind used by the petitioner 
were on the tax dates here involved the following (Pet. App. 
pg. 17, Tr. pg. 89): 


Vi BARRELS (100 or more) 

Insulated Uninsulated 





(Model 564) 

(6" Hoops) 

(9" Hoops) 

June 

30, 

1941 

S8.95 

$6 SO 

$6.60 

June 

30, 

1940 

8.15 

6.40 

6.20 

June 

30, 

1939 

8.15 

6.40 

6.20 

June 

30, 

1938 

8.15 

6.40 

6.20 

June 

30, 

1937 

7.50 

5.95 

5.75 




% BARRELS (100 or more) 





Insulated 

Uninsulated 




(Model 564) 

(6" Hoops) 

(9" Hoops) 

June 

30, 

1941 

$6.55 

$5 SO 

$5.15 

June 

30, 

1940 

5.90 

5.00 

4.85 

June 

30, 

1939 

5.90 

5.00 

4.85 

June 

30, 

1938 

5.90 

5.00 

4.85 

June 

30, 

1937 

5.90 

4.65 

4.50 
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The petitioner required a deposit of $6 on each half-barrel, 
and $4 on each quarter-barrel to guarantee the return thereof 
(Pet. App. pg. 56). It is the view of the respondent that 
there is no evidence in the record showing that such barrels 
had a value less than the deposit required thereon by the 
petitioner. The only evidence tending to establish a lower 
value is the testimony of the President of the petitioner on 
pages 47 and 48 of Petitioner’s Appendix. He testified that in 
1941 an offer had been received from a dealer of $1 for the 
half barrels, and explained that since the name of the peti¬ 
tioner is in raised letters on the metal barrels, no other brew¬ 
ing company could use them without blasting off the name or 
putting a plate over it, the cost of which “would be consider¬ 
able”. The witness testified that since this was the only offer 
they had received for either size barrel, he would say that the 
half-barrels were worth $1 each and the quarter-barrels were 
worth probably 75 cents each. Petitioner obviously considered 
the metal containers to have a value greater than these 
amounts for the reason that it refused to sell the barrels at 
such prices (Pet. App. pg. 50). It cannot be argued that the 
price of $1 .represented the market value of the half-barrel 
containers or that this was the sum which the barrels would 
bring at a free sale between a willing seller and a willing pur¬ 
chaser. The petitioner clearly was unwilling to sell at any 
such price. 

Each wooden case with its complement of 24 bottles was 
valued at 75 cents, which is the amount of deposit on such 
cases and bottles required by the petitioner. While the 
President of the petitioner testified on direct examination 
(Pet. App. pg. 46) that the wooden cases were worth 24 cents 
each, on cross-examination he testified, first, that they were 
probably worth 10 cents each (Pet. App. pg. 52), then, that a 
portion of them was worth 52 cents each (Pet. App. pg. 52), 
while some portion was worth somewhere around 15 or 20 
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cents each (Pet. App. pg. 53). While the basis for the 10, 15 
and 20-cent values was not explained, it appears that the 
24-cent value was based on the fact that the case has the name 

of the petitioner imprinted on the wood and it would cost 
another brewer more to remove the name than it would to buy 
new cases (Pet. App. pg. 46). The record discloses that wooden 
cases cost the petitioner 52 cents each (Pet. App. pg. 52), and 
that the bottles cost $2.80 per gross or approximately 1.9 cents 
each (Pet. App. pg. 63). No evidence was offered as to the 
average age of petitioner’s cases in the District of Columbia 
but the record discloses that from one-third to one-half of 
petitioner’s cases are purchased new each year and a like 
percentage of those in use within or without the District at 
any one time are new (Pet. App. pg. 63). Thus, according to 
petitioner’s own evidence, one-third to one-half of the cases 
in the District of Columbia on the tax dates involved were 
new, or practically so, and had a value equal to the original 
cost, or 52 cents each (Pet. App. pg. 63). The President of 
the petitioner did not know the average number of trips into 
the District which one of its wooden cases might make during 
the course of a year, or what the value of any such case would 
be on its second, third, fourth, or any subsequent trip (Pet. 
App. pg. 53). He stated the opinion that the average value 
of a case which had been in use for one year would be some¬ 
where around 15 or 20 cents, but did not state the basis for this 
estimate (Pet. App. pg. 53). As previously stated, bottles 
used by petitioner cost approximately $2.80 per gross, or ap- . 
proximately 1.9 cents each, or approximately 46.5 cents for a 
case of 24. Such bottles do not deteriorate in value until 
they become chipped or broken, at which time they are useless 
(Pet. App. pg. 47). The bottles in which petitioner’s product 
is delivered are, of course, either new or in condition equal to a 
new bottle. The record contains no evidence showing that 
petitioner’s bottles in the District of Columbia had a value on 
the tax dates here involved less than the cost of similar new 


\ 



15 


bottles. The President of the petitioner testified that although 
some second-hand bottles had been offered to them at 1 cent 
each, they had never purchased or used any second-hand bot¬ 
tles. A wooden case with its complement of 24 bottles cost 
the petitioner approximately 98.5 cents. This unit was valued 
by the Assessors for purposes of taxation at 75 cents. Both the 
cases and bottles were at all times kept in good condition and 
when a container became deteriorated or a bottle was broken 
it was replaced (Pet. App. pg. 58). It is the view of the re¬ 
spondent that the record contains no evidence supporting the 
contention of petitioner that its cases and bottles in the Dis¬ 
trict of Columbia on the tax dates involved had a value of 
less than 75 cents for each case with its complement of 24 
bottles. 

Petitioner apparently takes the view that the full and true 
value of its containers should be determined without regard 
to the original or replacement cost thereof to the petitioner. 
Petitioner argues that by reason of the identification of its 
steel barrels and wooden cases with the name and trade device 
of the petitioner, such property has little or no value for pur¬ 
poses of taxation for the reason that if petitioner should sell 
such property it would receive therefor a sum representing 
junk value only, since whoever bought the property would be 
obliged to obliterate petitioner’s name and trade device, and 
that such obliteration would practically destroy the property. 
Any such theory is without support of either law or logic. The 
rule of property taxation is that the value of the property is 
the basis of taxation; the value of property results from the 
use to which it is put and varies with the profitableness of that 
use, Cleveland C. C. & St. L. R. Co. v. Backus, 154 U. S. 439, 
445, 446. If petitioner’s theory were correct, it would result 
in exemption from taxation of many classes of property con¬ 
structed for special use, such as electric and neon signs, display 
fixtures for advertising, specially built-in shelves, and the like. 
Such property forms a part of the mass of property in the 
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taxing area and enjoys the protection and benefits of the local 
government. It is properly taxable upon its full and true value 
to the owner thereof the same as all other property in the tax¬ 
ing jurisdiction. 

The Assessors' valuations have been approved by the Board 
of Tax Appeals and should not be disturbed. 

The Assessors valued petitioner’s containers actually in the 
District of Columbia on the tax dates involved as follows: 


Metal half-barrels _$6 each; 

Metal quarter-barrels _$4 each; 

Wooden cases containing 24 glass bottles_ 75t each. 


The Board of Tax Appeals, after considering all of the 
evidence relating to the value of the steel containers and 
wooden cases and bottles, found as a fact that the valuations 
of such property made by the Assessors were not excessive 
(Pet. App. pg. 18). 

The Act creating the Board of Tax Appeals and providing 
for a review by this Court of the Board’s decisions provides 
(Sec. 47-2404(a), D. C. Code, 1940 Edition) that: 

“The findings of fact by the Board shall have the 
same effect as a finding of fact by an equity court or a 
verdict of a jury.” 

The Board’s findings of fact are supported by substantial 
evidence and should be accepted by this Court. 3 


3 Helvering v. Rankin. 295 U. S. 123, 131; 

General Utilities Co. v. Helvering, 296 U. S. 200, 206; 

Elmhurst Cemetery Co. v. Commissioner, 300 U. S. 37, 40; 

Fish v. Helvering, 64 App. D. C. 166, 75 F. (2d) 769; 

Rosenberg v. Comm, of Int. Revenue, 59 App. D. C. 178. 37 F. (2d) SOS; 
Henderson Iron Worfcs v. Blair, 58 App. D. C. 114, 25 F. (2d) 53S; 

Island Petroleum Co. v. Comm, of Int. Rev., 57 F. (2d) 992, 994; 

Avery v. Comm, of Int. Revenue (CCA-5, 1927), 22 F. (2d) 6, 7. 
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CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct, and 
should be affirmed. 


Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent . 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8303 


THE QUEEN CITY BREWING COMPANY, Petitioner , 

v. 

DISTRICT OF COLUMBIA, Respondent. 


REPLY BRIEF FOR PETITIONER. 


I. 

Respondent says (brief pp. 5, 6) that “petitioner’s argu¬ 
ment that its movable property is not taxable under a gen¬ 
eral statute such as that applicable in the District of Co¬ 
lumbia is clearly refuted by the decision of the Supreme 
Court in the case of Johnson Oil Company v. Oklahoma, 290 
U. S. 158”; and that “petitioner, on page 11 of its brief, 
erroneously states that the Oklahoma statute involved in 
the Johnson case specifically provided for the taxation of 
rolling stock, and provided a formula for determining the 
average number of cars properly taxable in Oklahoma on 
an ad valorem basis.” Respondent goes on to say that the 
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Johnson case involved taxes for the years 1925 to 1928 and 
for the year 1931, all assessed under Section 9574, C. 0. S’. 
1921, and that the case was decided under that general pro¬ 
vision. 

It is quite evident that respondent has not examined the 
Oklahoma statute which contained the general provision re¬ 
ferred to, for the statute did contain provisions referred to 
by petitioner, as well as the general provision mentioned by 
the respondent. The general provision was contained in 
Article I, Section 1, of Oklahoma Laws, 1909. Article IV, 
Section 11, at page 591 of the Oklahoma Laws, 1909, pro¬ 
vides as follows: 

“Every sleeping car company, freight car company, 
car corporation or company engaged in business in this 
state, shall file with the Auditor a statement under oath, 
showing the aggregate number of miles made by cars 
operated by such company over the several lines of rail¬ 
road in this state, during the fiscal year, next preced¬ 
ing the date of such statement; the total number of cars 
owned by such company and the total value thereof and 
the average number of miles traveled by cars of the 
particular class or classes covered by statement in the 
ordinary course of business during the fiscal year, and 
it shall be the duty of the State Board of Equalization 
to ascertain the number of cars required to make the 
total mileage of cars of such corporation within the 
period of one year. Said board shall ascertain and fix 
a valuation upon each particular class of said cars, and 
the number so ascertained to be required to make the 
total mileage of the cars of each such corporation, 
within the period of one year, shall be assessed to the 
respective corporations * * 

This provision became Section 9640 of C. 0. S. (Compiled 
Oklahoma Statutes) 1921, was in force and effect through¬ 
out the years involved in the Johnson case and was Section 
12407 of Oklahoma Statutes, 1931, Chapter 66, Article 9. 
Section 4 of Article TV of the Statutes of 1909, also required 
every railroad “doing business” in Oklahoma to list all of 
its property in the State of Oklahoma and the main track 
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in that and other states and the rolling stock and the value 
thereof. This provision, Section 9633 of C. 0. S. 1921, was 
Section 12400 of Oklahoma Statutes, 1931. Thus, it will be 
seen that the laws of Oklahoma expressly required the list¬ 
ing and taxing of rolling stock and railroad cars of all kinds, 
engaged in business in Oklahoma, and provided a method 
of assessment for personal property taxation. 

It is precisely this point that petitioner emphasized in its 
brief, that is, that the decision in the Johnson case is not 
applicable to the case at bar, for the reason that the Okla¬ 
homa statute specifically provided for a tax on migratory 
personal property, whereas the District of Columbia Laws 
contain no such provision. 

A careful reading of the opinion in the Johnson case 
shows that the Court must have had knowledge of the spe¬ 
cial provision of the Oklahoma statute imposing taxes on 
rolling stock. The first case cited in that opinion, in sup¬ 
port of the imposition of a tax on rolling stock by a State 
having jurisdiction, is Marye v. B. & 0. R. Co., 127 U. S. 
117 (p. 161). The Court also cited the Marye case in sup¬ 
port of the proposition that a State may apply the “av¬ 
erage” method in assessing the tax (p. 162). That decision 
held squarely that a State having jurisdiction to tax par¬ 
ticular rolling stock must do so, if at all, by “apt legisla¬ 
tion”, and that a general statute of Virginia, imposing a 
tax on the rolling stock of railroads, was not adequate to 
authorize a tax on rolling stock of a foreign railroad com¬ 
pany. It is significant that in the Johnson case, the Court 
does not, at any point, state that the general provision re¬ 
ferred to by respondent was the basis for the tax. The 
Court refers to “the state statute” (p. 159), of which the 
special provision imposing a tax on rolling stock was a part. 
Therefore, the sole effect of the Johnson case is that a State 
having a statute clearly imposing a tax on rolling stock, may 
tax such property coming into the State in the business of 
its owner, on the average basis. 
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But, aside from the question of statutory authority, it is 
clear that the operation by the taxpayer in the Johnson case 
of extensive maintenance and repair facilities and oil re¬ 
fineries in Oklahoma gave its cars a taxable situs there. 
The same circumstances undoubtedly served as the basis 
for the decision in Union Tank Car Company v. McKnight, 
84 F. (2d) 421, cited by respondent (brief pp. 6, 7). The 
decision rests chiefly on the Johnson case. The Court 
pointed out that the car company maintained repair shops 
at convenient places throughout the country, and in the 
State of Illinois, for the purpose of making “light repairs 
to its own cars”, which it leased to an oil refining corpora¬ 
tion (p. 421). The car company was, therefore, engaged in 
business in Illinois just as the taxpayer in the Johnson case 
was engaged in business in Oklahoma. It will be remem¬ 
bered that the Board of Tax Appeals held that petitioner 
was not engaged in business in the District of Columbia. 

n. 

On page 15 of respondent’s brief, it is said that “the rule 
of property taxation is that the value of the property is 
the basis of taxation; the value of property results from 
the use to which it is put and varies with the practicableness 
of that use, * * *.” Respondent cites in support of that 
proposition Cleveland C . C. & St. L. R. Corp. v. Backus , 
154 U. S. 439, 445, 446. Nowhere in the brief does the re¬ 
spondent refer to Great Northern Railway v. Weeks, 297 
TJ. S. 135, cited by petitioner at page 23 of its brief. The 
Cleveland case cited by respondent was decided in 1S94. 
The Great Northern case cited by petitioner was decided 
in 1936. The latter case involved specifically a personal 
property tax statute of North Dakota, which statute, like 
ours, provided for the assessment of personal property at 
its full and true value. The Great Northern case specif¬ 
ically defined the term “full and true value” as “the 
amount that the owner would be entitled to receive as just 
compensation upon a taking of that property by the State 




